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“If's and But's” Weaken Brokers’ Contracts
Agent Who Permitted Confingency in Confract Loses in Suif for Commission

A real estate broker may by special agreement make his compensation depend
upon the happening of a certain event but, unless this event occurs, he has no

right to recovery.

Recently, a broker secured a listing for the sale of a home at $28,500. He found
a buyer who offered $27,500. Escrow instructions were prepared but, inasmuch

as there was some question as to the
seller’s title, seller’s attorney had in-
serted in the escrow instructions the
following provision: “Completion of
this transaction is contingent upon
seller’s ability to perfect title and close
escrow by August 30, 1950.”

The transaction was not completed
by the specified date, and the seller
canceled escrow instructions.

The broker brought suit for a com-
mission based on the grounds that he
had obtained a purchaser ready, will-
ing and able to purchase on terms ac-
ceptable to the sellers, and a valid and
binding agreement to purchase and sell
had been executed. However, the con-
tract to purchase and sell was expressly
made contingent upon the closing of
the escrow by August 30, 1950, and the
seller’s ability to perfect title by that
date. ;

Court Defines Issue

The court pointed out that the right
of a broker to recover his commission
must be measured primarily by the
terms of his employment. Further-
more, the broker who made his com-
pensation depend upon a contingency
or the happening of a condition prece-
dent had no right of recovery, as the
condition did not occur,

The court pointed out that the in-
structions became a special contract be-
tween the parties, which contract was
approved by the broker. Under the
circumstances shown, the broker’s
claim for a commission must be based
upon the escrow instructions and, as

(Cont. on Page 85, Col. 3)

Proposed Law
Changes

A few amendments to the Real
Estate License Law and subdivision
regulations administered by the com-
missioner are proposed in bills now
pending before the State Legislature.

For the most part, these appear to
be amendments of a minor nature
designed to correct obvious errors or
omissions in the law and to clarify the
meaning of certain sections.

At present, these bills are being
corrected for errors. We shall en-
deavor to have a brief summary of
the various provisions in the next
issue of the Bulletin.

Read and Whitelock Are
Reappointed fo Stafe Board

Governor Earl Warren has reap-
pointed Mr. Maurice G. Read, Berke-
ley, and Mr. Frank L. Whitelock, San
Bernardino, as members of the State
Real Estate Board through January 15,
1957. Both men are prominent in state
and national real estate circles and
each is a past president of the Cali-
fornia Real Estate Association.

Mr. Whitelock and Mr. Read have
taken a constructive interest in their
work as Real Estate Board members. In
addition to their usual advisory duties,
members now devote considerable time
to the evaluation of “equivalent expe-
rience” or educational qualifications of
broker applicants.

Subdividing at High Level in 1952

California subdividers were busy in
1952. They filed 2,080 tracts with the
Division of Real Estate during the year,
exactly equaling the previous high total
established in 1950,

Accusation Against License Holder Must Oufline Charges
Administrative Procedure Act Governs Imposition of Disciplinary Acfion

Under the Administrative Procedure Act, which is the law governing the hold-
ing of formal hearings involving licensees, the formal statement of charges is
called an accusation. Also under the governing statute, the Real Estate Commis-
sioner must take the accuser’s role when a real estate, business opportunity or
mineral, oil and gas license is at stake. The accusation is only drawn after a careful

preliminary investigation shows reason
to believe that there may have been a
violation of the Real Estate Law.
The law provides that the accu-
sation must contain the charges
against the licensee detailed specifi-
cally enough so that he, as the re-
spondent, will know of what he is ac-
cused and what he has to answer to.
A mere recital of the code section al-
leged to have been violated is not suf-
ficient. The several sections of the Real
Estate Law cover various types of vio-

lations, such as misrepresentation, dis-
honest dealing, false promises, com-
mingling of funds, and other acts. To
merely say in the accusation that the
licensee is alleged to have materially
“misrepresented” the facts in a certain
transaction is not enough; the nature
and circumstances of the alleged mis-
representation must be set forth.

It should be emphasized that the is-
suance of the accusation does not con-

(Cont. on Page §2, Col. 2)
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Power of Atforney Ruling

Authority Canno! Be Used to Circumvent
Requiremenis of License Law

A “Power of Attorney” cannot be
conferred upon individuals authorizing
them to sell subdivision lows for a com-
pensation, in order to eliminate the
necessity for licenses,

This is the conclusion of the Atror-
ney General in an official opinion ren-
dered in answer to the question by the
Real Estate Commissioner.

It had been reported to the com-
missioner that certain owners and sub-
dividers had been authorizing unli-
censed individuals to sell subdivision
lots or houses without real estate
broker or salesman licenses, on the
theory that granting powers of at-
torney for this purpose would circums
vent the license requirement,

While the law, in specific instances,
exempts a person acting under a power
of attorney from the license require-
ment, it does not contemplate that these
Instraments may be used to enable
someone to engage in the business for
a compensation or a commissien, thus
avoiding the license requirement. Per-
sons attempting to operate in this man-~
ner will be considered by the comimis-
sioner as operating in violation of the
license law.

DISCIPLIRARY ACTION—DECEMBER, JANUARY

NOTE: Any person whose license has been suspended or revoked, or whose license application
has been denied, has the right to seek a court review. This must usually be done within 30 days
after the effective date of the commissioner’s decision.

Therefore a list of actions is not published in this Bulletin until the period allowed for court
appeal has expired; or if an appeal is taken, until a final determination of the court action. A list
of persons to whom licenses are denied upoa application is not published,

LICENSES REVOKED DURING DECEMBER, 1952, ARD JAMUARY, 1953

" Effective
Name Address date Viclation
Pease, James Edward...___., 1449 Fruitvale Ave., Cakland...._ 12/31/52  Secs, 10176 {e), gi) & 10177 (@), (D
Real Estate Broker & Sees. 2830, 1831 & 2832 of the
Rules Oa)nd Regulations of the
. E. Comm,
Ross, Jack Robert_.__. ... 11714 San Vicente Blvd, Los 1/ 6/53 Secs. 10130; 10176 (i) & 10177 (D)
Real Pstate Safesman Angetes
{and Renewat Right)
Salton Sea Beach_ . _____._. Imperlal County. v cunn oo 1/23/53 Secs. 1103 & 131019; Secs. 2794,

(Probibition of Sale of
Sulxdivision)

2795, 2800 & 2801 of the Rules

and Regulations of the R. E,
Comm.

LICENSES SUSPENDED DURING DECEMBER, 1952, AND JANUARY, 1953

Effective

Name Address date and Violation
terr
Cooper, Daniel Fdward______ E. Cliff Dr. and Wharf Rd. Capi- 12/29/52 Sec. 10177 (b), (D
Real Estare Broker tola 10 days
Marsh, Paul Thomas_ ..o vua. 2253 Concord Bivd., P. O. Box 956, 12/29/52 Secs. 10142 & 10177 (d), ()
Real Estate Broker TICOTY 10 days
Lanphere, Guy Bertratn. .. ... 1304 Qcean Ave,, San Francisco_._ 12/29/52 Secs, 10176 (2), {b), () & 10177 ()
ba Guy Lanphere & Co, 30 days
Real Estate Broker
McKeon, Byna K. ... 1304 Ocean Ave., San Franeisco.__ 12/29/52  Secs. 10176 (), {b), {i) & 10177 (f)
Real Estate Broker 30 days
Menke, Clyde. .. - cvvvuuuwnns 5179 Mission 5t., San Francisco_.. 1 /14/53  Sces. 10176 (a), (b); 10137; 10477 (D)
Real Estate Broker 30 days & 10302 (¢)
BLLsinrsss Opportunity Bro-
€T
Giudice, Vincent .. _______. 345 15ch St., Oskland.. .o .. __ 1 /15753  Sec. 10176 (f}

Real Estate Broker

30 days

Procedure in Accusafions
(Cont. from Page 81, Col. 3)

demn the licensee to loss or suspension
of his license; he is presumed innocent
until proof of violation is presented.
The burden of proving the charges is
upon the accuser, who by law must be
the Real Estate Commissioner. This
procedure is based on the theory that
the commissioner represents the people
and the State of California, and aceu-
sations resulting from complaints must
be brought in the commissioner’s name
rather than in the name of the indi-
vidual who made the complaine,

The law requires that the Real Es-
tate Commissioner must have had con-
siderable experience in the real estate
business prior to his appointment and
so, naturally, it is assumed he is fa-
miliar with the manner in which real
estate transactions should be handled
to comply with the law. The filing of
an accusation is a very serious matter

and is not wndertaken lightly, More-
over, the commissioner attempts to
protect the honest and innecent [i-
censee from unwartanted accusations,
The hearing jtself is held before an
impartial hearing officer, who is a
member of the Division of Adminis-
trative Procedure’s Hearing Panel and
who is in ne way associated with the
Division of Real Estate,

The hearing officer is required to
present a proposed decision to the com-
missioner who has the choice of mak-
ing the decision as recommended or
issuing an order with a lesser penalty
than the recommendation made by
the hearing officer. If a suspension or
revocation js ordered, the respondent
licensee may seek reconsideration of
the penalty by the Real Estate Com-
missioner before the effective date of
the order. Beyond this, he has the right
to appeal to the courts, secking a writ
of mandate to set aside the commis-
sioner’s decision.



Proper Use of Trust Fund Account Stressed
Brokers Have Clear-cuf Responsibility for Strict Safeguarding of Clienfs' Funds

Are you maintaining a trust account? Are you placing in this trust account
all money received from clients and held by you?

If you are not, you may be guilty of commingling and are subjecting your
license to action for revocation or suspension.

The commissioner’s rules require
not only that you maintain a trust ac-
count, but that you place all money
you receive in connection with your
real estate business in this account,
unless you immediately place it in a
neutral escrow depository or in the
hands of principals entitled to the
money.

The law gives the commissioner the
authority to investigate the trust ac-
count of any real estate broker and spot
checks are being made for compliance.
Whenever there is any indication,
through a complaint or otherwise, that
possibly a broker is not following the
rules, a check of his trust account will
be made. Severe penalties are provided
for violation.

As a matter of plain fact, the com-
missioner does not have the manpower
to investigate the trust account of
every broker in the State. Usually vio-

lations cannot come to light until there
is some complaint; the broker gives a
check for the return of a deposit which
“bounces,” or there is some other sign
of irregularity. Then, immediate action
is taken.

Sometimes, unfortunately, a viola-
tion of the trust account rule is dis-
covered too late for the commissioner
to take action. For instance, there was
a recent case where, after a broker’s
death, his trust funds were found short
many thousands of dollars.

Conscientious use of the trust fund
can save brokers from many difficul-
ties, For example, the broker who
carelessly deposits trust funds in his
private bank account may unexpect-
edly find the account attached and be
in a highly embarrassing position.,

The trust fund account is for your

protection, as well as the protection of

your clients. Use it faithfully.

Agents Caufioned fo Sfay Within Limils of Authority

Last Minute Explanations fo Parfies at Escrow Offen Undesirable
(From Oroville Title Company “News Letter”)
The dictionary defines the word “Agent” as “One who or that which acts or

has power to act for another.” An escrow agent therefore should only act in the
capacity which is desired by his principals.

In the absence of specific instruc-
tions, an agent exceeds his authority,
and is personally liable for so doing,
if he delivers funds or documents to
an escrow and also gives the escrowee
instructions as to the delivery or dis-
posal of the money and papers. Escrow
instructions should only be given by an
agent when he has written authority to
give them. In the absence of this writ-
ten authority from all parties for whom
he is attempting to act, the agent should
insist upon the parties themselves, both
husbands and wives, signing the escrow
instructions. A buyer can be acquainted
with the conditions of the title he is to
receive before he gives his escrow in-
structions. Last minute explanations of
small matters sometimes cause buyers
to feel that the small matters must be

important or he would have been ad-
vised about them sooner.

When outlining the expense which
parties to a transaction are to be called
upon to pay, one finds that an over
quotation is much safer, and leads
to a happier ending of the story, than
underestimating the charges. A re-
fund of an overage is practically al-
ways appreciated, while no one appre-
ciates the receipt of a further bill in
connection with closing.

Avoid all last minute and hurried ex-
planations concerning a deal. An agent
is the hub around whom the transaction
is built. His job, if done with precision
and foresight, leads to a fine reputation
for him and the return to him of real
estate minded clients.
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One Dollar Fee
For License Change
At Any Time

Are you going to change your
license address? Are you going to
transfer to another broker?

If so, the change will cost you $1,
regardless of the time of year, and
even though you make it at the time
you renew Yyour license.

Example: A broker changes his
office address as of July 1 and so
indicates on his renewal application.
His renewal license is $5, and the
change of address is $1—total $6.

Another example: A salesman
changes employing brokers as of
July 1. He renews his license under
the new broker. Renewal license is
$2, plus $1 for change of broker—
total $3.

The above is in accordance with
the provisions of the Real Estate Law
and State of California Department
of Finance regulations.

Expense amounting to more than
$1 is involved in changing records,
preparing new addressograph plate,
etc.

Husband Deeds Properfy

Wife Must Confest Any Conveyance
Without Her Consent Within One Year

It is generally known in real estate
circles that when community real prop-
erty is being conveyed the signatures
of both husband and wife are required.

It is not generally known that a deed
to community property executed by
the husband alone may convey good
title under some circumstances. If a
wife under such a condition should fail
to commence some action to avoid the
conveyance within one year after date
of recordation of the deed, the deed
given by the husband becomes a good
one.

From the time the deed is recorded
until the wife brings an action in
court, the deed merely serves as a
cloud on the wife’s title and does not
ripen into an effective conveyance, un-
less the wife fails to take steps to avoid
it within the period specified in Civil
Code No. 172a,

Recently a case involving this rule
was heard (115 A. C. A. 449),
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State-wide Interest In Educational Program

Real Estate Cerfificale Program Gains in Recognifion and Enrollment

Increased interest on the part of those already in the business in advanced real
estate education is revealed by the rapid increase in enrollment for courses given in
connection with the University of California Extension Division Real Estate Cer-

tificate Program.

In recognition of this trend and to allow instruction on a completely profes-

sional level, it is planned to limit enroll-

ment in future program courses to real.

estate licensees. The only exceptions to
this rule will be persons who are en-
gaged in allied fields of endeavor or
any who can show a valid reason for
taking any particular course or the
series of courses.

With a rather small beginning some
three years ago, the growing accept-
ance of the Real Estate Certificate Pro-
gram has surprised even its most en-
thusiastic supporters. At the end of the
last fall term, close to 5,000 persons
had taken the offered courses in 20 dis-
tricts throughout the State. In addition
to those interested in real estate, mort-
gaging and brokerage, a large number
of persons in fields related to real estate
have taken the courses. Mortgage loan,
building construction, escrow and title
company, and bank officials and em-
ployees account for about 20 percent
of the enrollees.

Reasons for Interest

Several factors have contributed to
more interest in real estate study on a
university level. Keener competition
caused by more people entering the
business has made many brokers and
salesmen realize that it is to their ad-
vantage to advance professionally
through further study. Furthermore,
as time goes on and the population of
California increases, real estate prob-
lems become more complex. As exam-
ples, community development prob-
lems and more intricate real estate
financing require better understanding
and greater knowledge of the factors
involved. :

Many who are experienced in the
real estate business have found that
one means of becoming a successful
operator is to gain more knowledge of
some special branch of the business
than his competitors. They have found
that “straight selling” of homes and
income properties in many areas is a
highly competitive undertaking, so

they undertake to develop special skill
in property management, appraising,
financing or one of the several other
specialties. Industrial property brokers,
for instance, have found that to deliver
good service they must have a broad
understanding of transportation, mar-
keting, the employment market and
many other phases of the whole prob-
lem.

Then there are always those who are
not satisfied to work along in a business
without exploring all fields of infor-
mation available. They have a pride in
their vocation and take every means of
improving themselves to render better
service. The University of California
Extension Division program is designed
to help this latter group. Its program is
designed for the licensee who wants to
expand his professional knowledge and
skill. The program is not designed to
compete with courses conducted to
give property owners general informa-
tion regarding real estate investments
or to prepare newcomers for license
examinations.

Certificates Awarded

At the present time there are 34 in-
structors teaching classes in the real
estate program and classes have been
offered in the following areas: Berke-
ley, Fresno, Long Beach, Los Angeles,
Marin County, Menlo Park, Monte-
bello, Oakland, Pasadena, Sacramento,
Salinas, San Bernardino, San Diego, San
Fernando Valley, San Francisco, San
Mateo, San Pedro, Santa Cruz, Santa
Monica, Westwood.

Up to now 10 Real Estate Certifi-
cates have been presented to individuals
who have completed the prescribed
work., About 20 more -certificates
should be awarded at the end of the
current spring semester and another 20
persons have indicated their intention
to complete the certificate program by
placing their certificates on file in the
University Extension offices.

(anada's Educafional Plan

Numerous Courses for Members

Sponsored by Dominion Boards

All candidates for active membership
in the Toronto Real Estate Board must
successfully complete the “newcomers
course” prior to being admitted to
board membership. There are 15 ses-
sions to this course, usually three ses-
sions a day for five consecutive days.

The course is very comprehensive,
covering a wide variety of subjects
pertaining to the real estate business.
It goes into such diversified matters
as ethics, obtaining listings, architec-
ture, signs, standard forms used in the
business, telephone techniques, classi-
fied advertising, and so on.

Canadian real estate boards are con-
ducting an active educational program
throughout the country, This last fall
40 real estate courses on a preliminary
level were given in Toronto and the
western provinces, with about 850 stu-
dents participating. The average expe-
rience of the candidates was about 2%
years for salesmen and about nine years
for brokers. Approximately 15 percent
of the candidates were brokers, 75 per-
cent were salesmen and the rest were
interested members of the general
public.

(alifornia’s Housing Growth

In the 10-year span from 1940 to
1950, the number of dwelling units in
California increased 53 percent, while
the Nation as a whole showed a 23 per-
cent rise, according to figures released
by the U. S. Department of Commerce
in connection with the 1950 census.

In 1940, California had 2,340,373
dwelling units, a figure which grew to
3,590,660 in 1950 and this growth cor-
responds exactly with California’s 53
percent increase in population. The
Nation’s population increased 14 per-
cent in the same decade.

According to the U. S. Department
of Commerce, more than one-third of
all dwelling units existing in California
in 1950 were built between 1940 and
1950, and 49 percent of the nonfarm
dwelling units in rural areas were con-
structed in this decade as compared
with 29 percent of the farm units.



Delaware Agency Requires
Educational Qualification
For Real Estafe Salesmen

As a straw in the wind indicating
more emphasis on educational qualifi-
cation for real estate licensees, the re-
cent action of the Delaware Real
Estate Commission which moved to
require minimum educational qualifi-
cation for real estate salesman license is
interesting.

The Delaware licensing agency has
made the following rule:

*Be it resolved, That on and after
September 1, 1952, the Delaware Real
Estate Commission will not consider
the application of any person for real
estate salesman’s certificate until said
person has successfully completed a
course in real estate practice; said
course to be given by an accredited
institution approved by the Delaware
Real Estate Commission,”

This is believed to be the first time
that a state real estate licensing agency
has made specific real estate education,
other than perhaps a lecture by a mem-
ber of the agency or commission, a pre-
requisite to obtaining a real estate sales-
man license. Advocates of the measure
feel that it is another step toward
eventual professionalization of the real
estate business and hope that it will sup-
plement the written examination in
elimination of the unqualified.

In the long run, they feel that this
will be good for the business and for
the public served by real estate li-
censees.

Master's Degree in Real Esfafe

Courses leading to a master’s degree
in Business Administration with em-
phasis in the field of real estate will be
available to UCLA students commenc-
ing with the 1953 fall term, according
to a report by Dr. Fred Case, real es-
tate specialist on the university’s Busi-
ness Administration staff.

The announcement was made dur-
ing the course of a meeting of U. C.
President Sproul's Real Estate Ad-
visory Committee where progress of
on-campus and off-campus real estate
education was checked and plans were
made for continuing expansion,
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CREA Schedvles Educational and Sales Conferences
Nafionally Prominent Speakers fo Be Feafured af 1953 Meefings

Again this year, the California Real Estate Association is offering a series of
sales and educational conferences throughout the State. While association spon-
sored, it is to be emphasized that attendance is not restricted to CREA members.
The Real Estate Commissioner gives his unqualified approval to these con-
ferences because of their demonstrated educational and inspirational value,

and urges all licensees to attend if
possible.

The Educational Committee of the
California Real Estate Association is
sparing no effort in preparing one-day
programs packed with sales and edu-
cational features. Among the topics
slated for discussion and exposition is
“Your Future In Real Estate.”

Profits through service will be em-
phasized by the speaker and he will
cover service methods and the impor-
tance of good ethical practices. He will
stress and explain the proper use and
importance of the forms commonly
used by real estate brokers and sales-
men in the course of their daily worlk.
Mr. Mortimer Clark, former Real Es-
tate Commissioner and well-known San
Francisco broker and appraiser, will be
the speaker on this phase.

Creative Selling Stressed

Other topics will be “Why Sales Are
Lost,” “Creative Selling in Today’s
Market,” “New Methods of Selling,”
and “Human Relations in Selling.” A
feature of each conference will be the
“1953 Sales Clinic” led by five men,
each a specialist and a member of one
of the five national institutes, who will
talk on trends and business conditions
within their specialized fields.

Modern selling methods will be

A "“TIP"” ON LISTINGS

When a broker wishes to bind a
principal in a manner whereby the
principal may not sell his own prop-
erty during the term of the employ-
ment contract without compensating
the broker, an “exclusive right to
sell” contract must be entered into.

Court decisions in the past seem to
hold that where there is doubt as to
whether the employment is an “ex-
clusive agency” or an “exclusive
right to sell,” then the exclusive
agency features will hold.

stressed throughout the conferences
and feature speakers have been se-
lected from among nationally promi-
nent business executives. Scheduled to
address the conferences is N. Henry
Gellert, outstanding corporation exec-
utive, and Dr. Neal Bowman, well-
known sales authority and lecturer.

Tickets in Advance

Tickets to the Sales and Educational
Conference in your area are available
at local board headquarters. For de-
tails consult the local real estate board
president or secretary nearest you, or
get in touch with the California Real
Estate Association, 1100 W. M. Gar-
land Bldg., 117 W. Ninth St., Los An-
geles (15).

TENTATIVE SCHEDULE 1953
SALES AND EDUCATIONAL CONFERENCES

April 6. SantaRosa
April 7 SanFrancisco
April 8. Richmond
April 9_____ . San Jose

April 10 - Stockton
April 21 __San Bernardino
April 22 ____San Diego
April#gs ta i - Los Angeles
April 24 Burbank

April 28 Southeast (Los Angeles)
April 29 Inglewood
April 30_________ Pasadena

May 1 Fresno
Juneq-..- —Fureka

June 3 Redding

Juoe 5. Oroville

Confract Confingency Loses Suit
(Cont. from Page 81, Col. 1)
one of the conditions was unfulfilled,
he could not recover the commission.
It has been pointed out in this Bulle-
tin previously that whenever a broker
consents to contingencies in his con-
tracts, he weakens his position. Offers
to purchase which are “Subject to cer-
tain financing,” or “subject to approval
by the buyer’s wife,” etc., create ave-
nues by which the parties may escape
compliance with the contract.
The case in question, Dale v. Raines
is reported in 115 A. C. A, 387.
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Courf Decides Zoning Problem In Monferey Counfy Confest
Expansion of Improvemenis lllegal When Nonconforming Use Is Permiifed

When certain areas of a city or county are zoned for a particular use, usually
that property included in the area which is already used for other purposes is not
disturbed. However, if the zoning ordinance so provides, these nonconforming

improvements cannot be expanded.

A decision recently handed down by
the First District Appellate Court, re-
ported in 113 ACA 138, holds, in
effect, that if an ordinance is passed
zoning an area for residential use,
and some of the land is already used
for other purposes, the use may con-
tinue, but the facilities may not be
expanded.

Resort Property Affected

The person bringing the appeal in
this case owned about 50 acres of land
located adjacent to the City of Carmel,
in Monterey County. The property
was improved with numerous build-
ings and was devoted to resort pur-
poses, and it held a license for the sale
of alcoholic beverages since 1935.
Food, lodging, entertainment, sports
and recreation generally were fur-
nished to the public.

The property was situated in a resi-
dence zone, as established by a zoning
ordinance which contained a provision
permitting the continued lawful use
of land devoted to uses other than resi-
dential, which existed at the time of
the adoption of the ordinance, even
though the use did not conform to the
regulations specified by the ordinance
for the district in which the land was
located. The ordinance went on to
provide that no such nonconforming
use should be enlarged or increased
or be extended to occupy a greater
area of land than occupied by such
use at the time of the adoption of the
ordinance.

Plans to Expand Use

Adjacent to one of the buildings on
the land, the owner paved an area ap-
proximately 30 x 52 feet, in which pipes
were laid for the purpose of providing
heat to the area. The owner also built
a wall of wood and glass on three
sides of this pavement.

The court found that this construc-
tion expanded the nonconforming use
in violation of the zoning ordinance.

The court commented that the ulti-
mate purpose of zoning is to confine

certain classes of buildings and uses
to particular localities, and to reduce
all nonconforming uses within the
zone to conformity as speedily as is
consistent with proper safeguards for
the interests of those affected. Any
change in the premises which tends to
give permanency to, or expands the
nonconforming use would not be con-
sistent with this purpose.

The court considered the case
County of San Diego v. McClurken, 37
Cal. 2d 683, 687, which states, “Given
the objective of zoning to eliminate
nonconforming uses, courts through-
out the country generally follow a
strict policy against their extension or
enlargement.”

This case should impress upon
brokers that care should be taken in
checking the zoning carefully for
special provisions, and not take zoning
matters for granted based upon present
usage of the property.

Direct Deals Surveyed

What percentage of real estate trans-
actions in your community are made
direct between buyer and seller with-
out the services of an agent?

To secure information on this and
other related items, a program of in-
vestigation is being launched by the
California Real FEstate Association
through its membership. The realtors
expect to work with local title and es-
crow organizations to get information
on “direct deals” for the months of
February and March.

It is planned to select committees
whose members will interview a cross-
section of the buyers and sellers in-
volved in both agent and nonagent
transactions and find out the reasons
for dealing direct or for employing the
services of a broker, as the case may
be.

The program may develop some in-
teresting information of benefit to both
agents and principals.

Make Checks fo Proper Payee

When ordering publications or mak-
ing any remittance to the division for
change of licenses, branch office, etc.,
please make your checks payable to
the Division oF REAL EsTATE.

Broker's Responsibilify for Acfs of Salesman Definite

An occasional broker seems to feel
that he can protect his own license in a
shady venture by letting a salesman
make the actual “misrepresentation” or
conduct the “dishonest dealing.” The
broker relies upon the provision of the
law (Sec. 10179) to the effect that no
real estate broker shall have his license
revoked because of the actions of his
salesmen or employees unless it appears
that the employer had guilty knowl-
edge of such violation. However, at-
tributing “guilty knowledge” to the
broker may not be as difficult as it
sounds.

Many cases over the years show that
hearing officers and courts will impute
*guilty knowledge” to the broker if
that seems a reasonable assumption
from the nature of the “broker-sales-
man relationship.”” The broker cannot
divorce himself from the actions of his
salesmen and isolate himself behind a
brick wall. The salesman might have
been the one actually in contact with

the public —contacts which have
brought the complaints — but the re-
sponsibility does not end with the sales-
man. The common-sense conclusion is
that if the broker fails to curb the sales-
man’s malpractices the presumption of
“guilty knowledge” might reasonably
follow,

In civil cases, the courts have ruled
the broker is not shielded in any way
from responsibility for the acts of his
salesman done in the course of his
work as agent. The broker stands be-
fore the court equally liable for the
salesman’s actions which have de-
frauded a customer or client.

These are important considerations
for the broker who takes on “occa-
sional” salesmen whose conditions of
employment are such that they are not
readily supervised. This also applies to
the broker who allows a salesman to
operate an office with little or no super-
vision,



LOOK INTO THE MIRROR

{From the National Real Estate
and Building Journal)

Most men in the real estate in-
dustry have built up reputations for
personal integrity. That means giv-
ing opinions on such things as price
trends or high prices even when it
hurts. They hondle a sale with all
the cards face up; they build their
houses honestly. They have learned
their job as well as they know how
and they expect to get paid for it
reasonably. But they do not gouge,
they do not chisel,

Many real estate men and home
builders imbue the receptionists and
clerks in their offices with hospitality
for callers so that it becomes a pleas-
ure to do business with them,

Finally, the deepest respect is due
those men who are trying, unself.
ishly, to better their profession, lo-
cally and nationally, In the editor’s
opinion, most men in the industry
measure up--and a greater perceni-
age is gaining stature every year,

Rulings on Unemployment
Insurance Exempfions

We previously commented on an
amendment to the California Unem-
ployment Insurance Act, which ex-
empted compensation paid for serv-
ices performed as a licensed real estate
salesman and remunerated solely by
way of commission.

Further interpretation of the law
has been made by the State Depart-
ment of Employment. This depart-
ment interprets the law as meaning the
new exemption applies not only to the
services performed by real estate sales-
men, but also to services performed by
real estate brokers.

The exemption does not apply to
services performed by persous licensed
as business opportunity brokers and
salesmen, or under the mineral, oil and
gas section of the Iaw,

The exemption applies to services
of real estate salesmen and brokers
only if they are remunerated “solely
by way of commission,” This includes
overriding commissions received by
sales managers, but not overrides re-
ceived by other employees not en-
gaged directly in selling activities,
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(ase Involving Claim of Usury in Real Estafe Loan

A recently reported appellate court case, Knoll v. Schleussner, 112 A, C. A, 984
summarizes various points which must be considered in usury cases.

The maximum interest which may
be charged in California is 12 percent
on most obligations. This particular
case brings out that in determining
whether a contract is wsurious, the
entire transaction of which the con-
tract is a part must be considered,
and that a doubt as to the usurious-
ness of a transaction will be resolved
in favor of its legality.

A contract which does not at its in-
ception require wsurious payments is
not rendered wsurious by subsequent
bonus payments which, coupled with
the interest paid, amount to a sum in
excess of the legal rate of interest,
Furthermore, the case points out a
party charging usury has a burden to
prove it by a preponderance of evi-
dence,

The plaintiff in this case claimed
usury beeause in addition to signing 2
note for the money he borrowed, he
was obligated to do certain work for
the lender. The work was done at a cost
far in excess of the original estimate.

Suit was brought on the basis that the
value of the work plus the note the bor-
rower signed equalled a sum which
amounted to more than 12 percent in-
terest ont the loan. Other evidence was
presented at the trial to show that the
borrower already owed the lender
$700 in connection with a previous
transaction.

Both the trial court and the appellate
court held that the transaction was not
usarious, considering the entire trans-
action. It was also held that the
transaction was not usurious at its
inception, and simply because costs
Iater developed which increased the
ultimate sum required to take care
of the loan, this did not comstitute
usury.

“The burden is upon one, who
charges the exaction of usurious inter-
est to prove such charge by a prepon-
derance of evidence.” The court cited
the case Goldenzwig v. Shaddock, 31
Cal. App. (2) 719.

Neighborhood Row Over Tree Is Taken fo High Couri

If a neighbor’s tree is overhanging an adjoining land owner's property, the
latter may remove the limbs and roots as they extend over his property and create
a nuisance, according to a District Court of Appeal decision in the case Conde v.
Bishop (112 A. C. A. 1). The court had under consideration rights between
neighbors where one party’s tree had branches which extended over and above

his neighbor's yard.

The tree, which brought on the lti-
gation, was described as quite large,
old and diseased. It was represented as
shedding leaves and debris into the
plaintiff’s yard and, because the owner
did nothing about this situation, a
neighborhood row finally developed
which took the parties into court.

The plaintiff sued to abate the nui-
sance and was successful in obtaining
a court order allowing the removal of
the overhanging limbs. In its decision,
the court said, “Trees whose branches
extend over the land of another are
not nuisances, except to the extent
to which the branches overhang the
adjoining land. To that extent they
areg nuisances, and the person over
whose Jand they extend may cut them
off or have his action for damages, and
an abatement of the nuisance against
the owner or occupant of the land on

which they grow, but he may not cut
down the tree, neither can he cut the
branches thereof beyond the extent
to which they overhang his soil.”
The court in discussing the damages
incident to the case said the general rule
is, “The owner of a tree, the branches
of which overbang the premises of an
adjoining Jland owner, is liable for
damages caused by the overhanging
branches. And this is so without regard
to the extent of the damage resulting
therefrom, the insignificance of the
injury going to the extent of the re-
covery, and not to the right of action
# * % but it has been held that no land
owner has a cause of action from the
mere fact that the branches of an in-
nocuous tree belonging to an adjoining
land owner, overhang his premises, his
remedy is to cut the overhang.”



March 1953—Page 88]

Confract Terminafion Dafes

Authorify Discusses Poinf as fo
Whether or Nof Last Day Is Included

The old question as to when a list-
ing contract or a term for acceptance
terminates has been a subject for gen-
eral discussion in real estate offices for
a long time. Mr. Herbert L. Breed,
counsel for the California Real Estate
Association, commented on the subject
in the December, 1952, issue of the
association magazine. We quote the
following with the consent of Mr.
Breed and the C. R. E. M.

“Q. If a contract, order or obli-
gation runs ‘until’ a definite date,
like October 1, 1952, is that date
included for the performance of
the obligation or the authority
given, or is it excluded?

“A. The courts have interpreted
the word ‘until’ both ways, that is,
sometimes as excluding the day
mentioned, which means that it
would expire at 12,01 a.m. or in
other cases that it is inclusive and
therefore gives the party until mid-
night of the day mentioned. It de-
pends upon its use and upon circum-
stances,

“The broker-reader will know
how it is generally intended in the
real estate business. I think it is
generally considered that the speci-
fied day for the termination of a
listing, for example, is inclusive of
the last day. Since the word may be
interpreted either way and is to
that extent ambiguous, it is much
better to beg the question by pro-

Sales and Educational
Conferences

The 1953 CREA Sales and Educa-
tional Conference program and
schedule are covered in detail on
page 85 of this Bulletin.

The Real Estate Commissioner
urges you to get in touch with your
nearest local board or with CREA
headquarters and make arrange-
ments to attend one or more of the
conferences.

But if you cannot make prior ar-
rangements, don't let that keep you
away from the conferences, Last
minute registrations will be accepted
whenever available space allows.

Home Ownership Throughout Nafion

What percentage of families own the
dwellings they live in? The Bureau of
Census has released some interesting
figures on the subject, compiled from
the 1950 census of housing.

Checks in the various states show
that the percentage of home owner-
ship runs from 37.9 percent in New
York up to 67.5 percent in Michigan.
Second highest state was Minnesota
with 66.4 percent, followed by North
Dakota. California was about half way
down the list with 54.3 percent.

viding the hour on the last day. For
example, if it is *until 10-1-52. it
is very simple to add some sensible
hour, like 6 p.m. Any other hour
can be named. If brokers are using
forms that do not have any hour,
I recommend inserting the hour.”

Land Description Is Issue

Difference in Requirements
For Deeds and Confracts Discussed

When drawing a deposit receipt or
listing agreement, the careful broker
describes the real property concerned
so that it may be identified without
any question of doubt. If an exact tech-
nical description is not available, the
description used in the contract may
be sufficient if it is consistent as far as
it goes and identifies the property in-
tended, even though testimony may be
necessary to explain and interpret tech-
nical expressions in the contract or the
expressed intentions of the parties at
the time the contract was drawn,

The District Court of Appeal in a
case reported at 141 A. C. A. 25 con-
sidered whether the description of real
property contained in a certain deposit
receipt was sufficient to support a claim
of specific performance based on the
agreement. The court commented it
is now the general and well established
rule that less strictness in the descrip-
tion of the property is demanded in a
contract than in a deed of conveyance.

The court went on to say: “The
usual rigid construction given to deeds
has not been adhered to in the char-
acter of contracts under consideration
here. The description (in the contract
of sale) may be supplemented by ex-
trinsic evidence showing its application
to particular property to the exclusion
of all other property.”

The court cautioned that oral evi-
dence cannot be used to inject a new
description in the contract.
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