REAL ESTATE BULLETIN

Official Publication of the California Division of Real Estate

Goopwix ]. Knwnr, Governor

Sacramento, March, 1955

D. D. Warson, Commissioner

Disclosure of Facts Prime Obligation of Agent
Though Seller Gefs Asking Price, Broker Cannof Take Secref Profit in Refinancing

How far must an agent go in disclosing facts concerning a transaction to his
principal? If, in connection with the sale of a home for his principal, he does
certain refinancing which results in personal profit to the agent, must he disclose
the details to his principal, the owner of the house being sold?

In the light of rulings of the higher courts and opinions of leading attorneys

specializing in real estate praoblems,
the broker conceals any material facts
from his principal at his peril,

An interesting case recently came
before the commissioner along these
lines. Names are not mentioned be-
cause they are not necessary to illu-
strate the point. However, the salient
facts follow. There were various other
ramifications to the transaction, but
they have no particular bearing on the
point under discussion,

Exclusive Listing Given

Smith owned a home which he
listed exclusively with a broker at a
sale price of $20,000, the buyer to as-
sume a trust deed and note of $10,000.
After securing the listing, the broker
put his sign with name and address on
the property. The exchusive listing
was for a period of 90 days, and after
about 30 days elapsed without a sale,
the owner of the trust deed against
the property happened to drive by it
e saw the broker’s sign on the prop-
erey and made note of the name and
address.

The owner of the trust deed called
on the broker and told him that if he
could sell the trust deed and note he
would discount it 10 percent, or §1,-
000, The broker had him sign a memo-
randum to rhis effect.

Some time later, the broker secured
an offer of $i7,500 for the property
and submitted it to the owner, who
refused to accept. He advised the
broker that the least he would take
was $18,000. The broker said, “All
right, if you will rake this $17,500
offer, I can refinance the trust deed on

(Comt, on Page 182, Col. 2}

DIRECTORY DEMAND
EXCEEDS SUPPLY

There were a few 1954-55 direc-
tories left over after copies were
mailed to those who had ordered
prior to printing, following notice
given to all licensees through the
medium of the Bulletin,

This surplus was rapidly snapped
up and we have returned over 600
remittances to those who failed to
order copies before the directory
was printed.

The directory runs over 1,000
pages, and is very expensive to pro-
duce, and so the size of the printing
order is dictated by the number of
reservation orders made by the li-
censees,

Next year's printing of the direc-
tory will be announced in plenty of
time to allow you to request a copy.

Bulletin Index Brings Many
Requests for Back Issues

The January issue of the Bullerin
contained a subject index covering
articles published during the preceding
two years, As a result, many readers
asked for various back issues, which
were supplied as our stock allowed.

A number of people informed us
that they were keeping a binder file
of all Bulletin issues, finding it quite
valuable, especially with the help of
the index, The practice is recom-
mended and all copies of the Builetin
are punched for ecasy insertion in a
three-ring binder.

Covering a variety of subjects, we
attempt to keep Builetin articles as
short as possible, Often several articles
will cover different phases of the same
general subject.

A note of caution—law, regulations,
procedures and policies are subject to
change. For example, an official pro-
cedure outlined in January, 1953,
may have been considerably modified
by this time. Through the Real Estate
Bulletin, we will at all times attempt
to keep licensees informed of any
changes which may affect them and
the conduct of their business.

Appellate Court Sustains Commissioner’s Order
License Revoked on Fraud Judgment; Statute of Limifafions Plea Rejected

The California License Law permits the commissioner to invoke disciplinary
action against a licensee who has suffered a fraud judgment in a civil suit based
upon a transaction in which the licensee has acted as agent. The commissioner
may also revoke or suspend a license for any conduct which would have been
the basis for refusal of the original license.

Both of these provisions of the law
were Invoked in the recent case of a
woman real estate broker who had a
very elderly man as her client. As a
result of the various dealings into
which she guided him, he suffered a
loss of many thousands of dollars. The
transactions  were apparently made
without regard for the interests of the

principal, but solely with view to for-
warding the broker’s own advantage,
She was sued civilly and a fraud judg-
ment rendered,

The commissioner then issued an
accusation and, following a hearing,
her license was revoked. She appealed
and the court sustained the commis-

(Cosnt. on Page 184, Col. 1)
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APPRAISAL JOB OPENINGS
WITH STATE

The position of principal real
property appraiser with the Division
of Assessment Standards will be
open to application until April 224,
the State Personnel Board has an-
nounced. Responsible administrative
or supervisory experience in major
real property appraisals is required
for the job. The experience must
have been recent. Monthly salary
range is $676 to $821.

An examination for positions as
assistant real property appraiser
and negotiator in the Department
of Finance and in the Division of
Beaches and Parks is also sched-
uled. Salaries start at $395-—-go up
to $481. Application deadline is
Agpril 224,

DISCIPLINARY ACTION—DECEMBER, 1954, AND JANUARY, 1955

NOTE: Any person whose license has been suspended or revoked, or whose license application
has been denied, has the right to seek a court review. This must usually be done within 30 days
after the effective date of the commissioner’s decision.

Thetrefore a list of actions is not published in this Bulletin until the period allowed for court
appeal has expired; or if an appeal is taken, until a final determination of the court action. A list
of persons to whom licenses are denied upon application is not published.

LICENSES REVOKED DURING DECEMBER, 1954, AND JANUARY, 1955

Name Address Effective date Violation
Dones, Lindelt Yvonne __ ... ... 2402 Alsace Ave.,, fos Angeles. . 127 7/54 Secs. L0176 §) & 10177 (f)
Real Estate Salesman
Crump, Jack Archie............. 658 E. Xl Segundo Blvd., Haw- 12/ 7/54 Sec. {0177 {f)
Real Istate Salesman thorae
Ferguson, Clara oo oo oooo.. 1525 W. Yucaipa Blvd., Yucaipa. 12715754 Sec. 1177 (a), ()
Real Estate Salesman
Schuenemann, Helimutho.. .o ... 2000 W. Yucaipa Blvd, Re 2, 12/15/54 Sees. 10176 (a), (); 10177 () &
Real Egtate Broker Box 746, Yucaipa 10302 (e)
Business Opportunity Broker
Reyes, Ralph fucio o ooonaoi.. R. I I, Box 462-A, Niles, Hwy. 9, 12/20/54 Sec. 10177 (b}, (£}

3 mi. NW., Niles {Granted Tight to

dba Reyes Real HEstate
Reat Istate Broker restricted license)
12/22/54

Home Ownern Mortgage and Loanr 4313 Ohio St., San Diego.....o.

Secs. F0E76 (a), (b), (g), (i} &
mpany 10177 (f)
Rc*tl ]Lstalc Broker {Corp.}

Whitehorn, James F._.________. .. Whitehorn Ranch, 29 Palms 12/31/54 Sec. 10177 (4}, ()
Real Estate Broker Hwy., Joshua Tree
Meyer, Glen Logan_ . oo .__..... 41-635 E. Lighth 5t., Box 121, 12/31/54 Sec. 10177 (f)
dba Your Friendly Rental Servjce Beaumont
Reai Estate Broker
Moore, Frnest Alfred ... ____ 1500 Fiower 5t., Bakersfield. ... 12/31/54 Secs. 10177.6 & 10177 ()
dba Alfred Moore
Reai Estate Broker
Witen, Teresa Mary. ... ..oo....... 1334-10th St., Modesto...__.... 1/ 3/55 Secs, 10176 (o), (i); 10177 {d),

{Granted right 1o (£; 10301 {e), (s); 10302 {e} &

dba Wilen Realty
restricted licenses) Secs. 2830, 2831 & 2832 of R, I,

Real Istate Broker

Business Opgorlunity Broker Comnt. Rules and Regulations
Wilen, Teresa Mary_ ... _._....... 10022 MacArthur Bivd,, Qakland 1/ 3/58 Secs. 10176 (e), (i}; 0177 (d)
dba The Best Realty (Granted right to (f); 10301 (e}, (::‘) 16302 {e} &

restricted licenses) 03, & 2832 of
R.E. Comm. Rulcs and Regu-

tations
Sees, 10176 (e}, G); 10L77 (f);
10301 (e), (i} & 10302 (e)

Real Estate Broker
Business Opportunity Broker

Lepley, Flossie Fwers. . oo, .. 10022 MacArtlur Bivd,, Oakland
ezl Estate Broker
Business Opportunity Broker

1/ 3/55
(Granted right to
restricted licenses)

1/ 4/55

Harrell, Alvin McCoy . ... oot 310 W. 54th 8t., Los Angeles. ... See. 1177 {f)
eal Estate Broker
Williams, Dick Baird.._.__._.__._. 423 14th S, Modesto. ......... E/ES/55 Secs. 10176 (a), G); 10177 (&),
dba Dick B. Wiliiams and Associ- 6]
ates
Real Estate Broker
Smallwood, Purmon Robert. ... 2822 8. Western Ave, Los An- 1/18/55 Sec. 10177 (e)
dba P. R. Smallweod Realty Co. geles
Real Estate Broker
Spencer, Daniel William_ ... _. R |, Box 1561, Auburn._..... 1/19/55 Sec. 10177.6
Reai Estate Salesman
Parks, Cecil McNeil .. .......... 2716 W, Jeflerson Blvd, fos 1/25/55 Secs.  10160; 10162; 10164

Angeles

Real Lstate Broker %8176 e, (i) & 0177 (4) &

LICENSES SUSPENDED DURING DECEMBER, 1954, AND JANUARY, 1955

Name Address Effective date Violadon
and term
Milligan, Moses Lee., Sea_ ... .. 4609 8. Avalon Blvd., Los An- 12/ 3/54 Sees, 10176 () & £0177 (Q), {{}
Reat Kstate Broker geles 6 months
(Terms &
Condizions)
Potter, Joe Wheeler_______.._.... 2135 Kelton Ave,, Los Angeles... [2/ 7/54 Sec. 10160 & Sec. 2771 of R.E.
Real Estate Broker 10 days (Stayed) Comm. Rules and Regulations
Couron, Edward Lowis. oo .ouoon.. 9602 Garden Grove Blvd., Gar- 12/22/54 See, 10177 (H
Member of Cowron and Coats den Grove ays
Realty (Stayed until 6/24/56
Real Istate Broker oun terms an;:l condi-
tions
Fishman, Frederic Jay........_.... 4324 Meade Ave, San Diego... 12/22/54 Secs. 10176 (a), (d), (i} & 10177

Real Estate Broker days
12/31/54

Tyler, James Rueoo o0 1857 Newport Ave., Costa Mesa. See, 10177 (b), {)
Real Estate Salesman days
{60 days stayed until
7/2/55 on: terms and
conditions)
Martinson, Anne Hinton.. . 315 15th 8¢, Oakland.......... 1/20755 Secs. 10142; 10176 (1) {i); L0177
Real Iistate Salesman . 30 days {fy; 10250 &
La Rosa, Antone......._.... ... 29 Cordand Ave,, San I'rancisco. 1/26/55 Secs. 10177.5 & 1027? f)
Real Estate Broker days
chf)p. Aufnstmc Peter. . o.ooonnon 2536 Lasttand Ave, Los Angeles. 628/55 Secs. 10142; 10177 {d) & 10302
Topy & Co. days d)

Real Estate Broker (Stayed for one year)

Business Opportunity Broker




Subdivision Impound Rule
Oui—Aif'y. General's Opinion

The future effect of Section 2792.1
of the Real FEstate Commissioner’s
Rules and Regulations was nullified
by an opinion of the Atrorney Gen-
cral delivered late in February.

The section in question required the
subdivider to file with his subdivision
questionnaire a verified statement in
which he agreed to impound in a neu-
tral depository deposit moneys re-
ceived from prospective purchasers.
These moneys, under the agreement,
could not be withdrawn for the use
of the seller until delivery of title or
other agreed interest to the purchaser.

The Atrorney General said that the
present law, giving the Real FEstate
Conunissioner certain jurisdiction over
subdivisions, does' not extend to the
power to promulgate this particular
rule. The Attorney General went on
to state that: “The glaring inadequa-
cies of the (present) subdivision law
have been brought into high wvisibility
by the cxposures that purchasers have
lost their deposit payments in certain
tract operations in Southern Cali-
fornia”

The Attorney General did not
criticize the purpese of the rule, only
the statutory power to make it. He
advocated legislation which would
close the loopholes revealed.

In the meantime the Attorney Gen-
eral advised the commissioner to put
prospective purchasers on notice in his
Public Report when the subdivider
does not voluntarily agree to impound
deposits until delivery of agreed title
or other interest.

The commuissioner was further ad-
vised: (1) That subdividers, who have
accumulated impounds under their
present agrecments, cannot use these
moneys in violation of the agreements
under which the deposits were ac-
cepted. To do so would possibly cre-
ate a fraud to the purchasers who had
paid their deposits under the condi-
tions set forcth in the Commissioner’s
Public Report, calling for placement
of the deposit moneys in a neutral
depository.,

(2) If a subdivider wants to re-
pudiate his present agreement to im-
pound deposits, he mav do so by
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California Has No Licensing Reciprocity Pacts
Position of Broker Selfing Out-of-sfate Property; Can Split Commissions

California brokers often inquire as to their position when they have the
opportunity to list and sell a property in another state.

Forty states now have license laws; each prohibits the mainrenance of a
suit for commission on property located within the state unless properly
licensed by that particular state. Of the states which still have no license law,
Massachusetts and Minnesota are the most heavily populated.

California has no reciprocal agree-
ment with any of the other license
states for exchange of licenses; there-
fore any California licensee seeking
a real estate license in another state
must meet all of that state’s require-
ments, In soOme <ases a term Qf resi-
dence is necessary.

While we have no formal legal
advice on the particular point, it is
quite possible that a California broker
might properly sell a property located
in another state and properly accept
a commission on the sale, provided all
negotiations in connection therewith
are conducted in California. In re-
verse, the same would probably be
true of an out-of-state broker with
respect to California property.

California law contemplates Cali-
fornia brokers cooperating with those
of other states, and specifically per-
mits a California broker to divide
commissions with a broker licensed
in another state.

This provision of the law was
added a few years ago, when it be-
came apparent that brokers in eastern
states were sending prospects to Cali-
fornia and referring them to par-
ticular brokers here. The California
broker, 5o blessed with business, nac-
urally wished to compensate the re-
ferring Eastern broker, but technically

could not do so under the law ag
written before amendment.

Bemis Lawrence, Secretary-Coun-
selor of the Kentucky Real Istate
Commission, recently reported an in-
teresting case. It is Schultz v. Palmer
et al.,, decided by the United States
Court of Appeals, Third Circuit, late
in 1953, Schultz was a Cleveland,
Ohio, broker who specialized in
manufacturing plants. He was author-
ized by the defendants to negotiate
the purchase of a manufactory in
Meadville, Pennsylvania, which
Schultz did although he was not li-
censed in the Quaker State.

The Pennsylvania License Law (as
does the California law and others)
provides that no action should be’
brought by any individual for ne-
gotiating the sale or purchase of
real property for another without
being licensed in the State. The pur-
chase involved real property.

Schultz, refused a commission,
brought this action. He contended
that the sale was of a business, and that
the real property was merely inci-
dental thereto. The appeal court up-
held the United States District Court,
and ruled that the plaintiff could not
recover because he was not licensed,

notice in writing to the commissioner.
However, with repudiation, he may
not continue to sell using the Public
Reports which state that deposits are
impounded. He may seek an amended
report which will give the prospec-
tive purchaser the true picture.

The situation in regard to impounds
and the protection thus afforded to the
buying public s not quite clear at
the present time, but the subdivision
industry and the commissioner are
studying various proposals, and hope
to develop methods of control which
will be fair to all concerned.

BUMPER BABY CROP IN 1954

At the rate American families are
expanding the “Little cottage built
for two” just isn't large enough any
more. More babies were born in
1954 than in any previous year in
our history,

The United States Surgeon Gen-
eral has estimated that births to-
taled over 4,000,000 in the United
States in 1954, This is o new record,
although the birthrate per 1,000
population falls somewhat below
the 1947 record.




March 1955—Page 180]
"How fo Thrive in "55"

Theme for Educational and Sales Conference Program Presented by CREA

The California Real Estate Association has announced a series of one-day edu-
cational and sales conferences to be held in a number of localities throughout
the State. CREA has been conducting such conferences successfully for a num-
ber of years, and this past experience was drawn upon to plan an outstanding,

inspirational program for this year.

A new plan has been adopred for
conducting the conferences which
should give those attending a chance
to get the most out of the one-day
sesstons, After an opening address in
which business conditions and the
local outlook will be reviewed, en-
roflees will split into two groups, each
group attending meetings independent
of the other. Group I will be com-
prised of salesmen and brokers inter-
ested in direct sales activities. Group
II will be a discussion group for sales
managers and brokers maintaining of-
fice staffs and involved in administra-
tive problems.

Group Programs

Group I will hear discussions on
“The Art of Customer Prospecting,”
“Selling by Telephone,” “Common
Problems in Closing the Deal” and
“Determining the Sales Price.”

Group 1T will attend a management
seminar covering administrative pro-
cedures in general use throughout the
State and hear a review of “Resources
For Mortgage Financing.”

In midafternoon the two groups
will assemble together to see a film
strip on “Completing the Sale.” The
film demonstrates negotiations with
the buyer and seller and it was de-
veloped by the University of Califor-
nia in cooperation with CREA’s
Visual Aids Committee. Topping off
the day’s program will be an address
by a featured speaker.

This year CREA is furnishing three
different pamphlets available only to
enrollees in the conferences, These
will include the sales manual, covering
material presented during the day; a
brochure, “Selling by Telephone”; and
the third one entitled “Planned Sell-
ing.”

Because of space limitations, enrell-
ment in the conferences will be limited
to CREA members. Those eligible to
attend are urged ro make early reser-
vations through their local boards.

BULLETIN ISSUED EVERY
OTHER MONTH

Licensees often call or write, stat-
ing that they are not receiving
copies of the Real Estate Bulletin
regularly. It develops that quite a
number think the Bulletin is issued
more frequently than is actually the
case.

The Real Estate Bulletin is pub-
lished bimonthly; that is, every other
month, starting with January. Bulle-
tins are mailed to office addresses;
to the home address only when a
license has been properly inacti-
vated. Bulletins are sent to active
salesmen ot the employing broker's
office.

DO NOT SEND CASH

When mailing remittances to the
Division of Real Estate for any serv-
ices, please use check or money
order. Personal checks are accept-

able. Please dont mail cash.
Mailing cash is unbusinesslike and

the sender has no recourse if the

money goes astray.

Oil Rights Revert in Land
Condemned by City, Court Says

What happens when a city or
county condemns land, acquiring fee
simple title, and later the land proves
oil rich?

Political subdivisions may exercise
the right of eminent domain to ac-
quire title to lands for some definite
public need. Of course the landowner
must be adequately compensated.

An Oklahoma city condemned cer-
tain land for the purpose of enlarging
a water reservoir. About 27 years
later it developed that the land had
0il value, and a court action was
undertaken by certain heirs and suc-
cessors of the original owner to re-
cover the mineral rights, They were
successful in their suit, the judg-
ment being affirmed by the Supreme
Court of Oklahoma.

Among the reasons for affirming
judgment, the court said neither the
applicable statute nor the public need
required the taking of a fee simple
title; that the condemnation proceed-
ings did not show a clear intent to
take such title; and that an instruction
that the minerals did not pass was in
effect given to the jury, which pre-
sumably based irs assessment of dam-
ages thereon.

The case 1s Cushing v. Gillespie,
208 Okla. 359, 256 P2d 418, 36 ALR2d
1420.

EDUCATIONAL AND SALES CONFERENCE SCHEDULE

City Date Location
Ventura. _...... Apil 4 | Flks Club, 1T S. Ash St,
Los Angeles......| April 5 | Hancock Hall, University of Southern California Campus
San Fernando_.._.| April 6 Enf:ing Community Center, Cor. of Ventura Blvd., and Balboa,
incino
Riverside.. ... _.| April 7 § Mission Inn
San Diego.... ... April 8 Grant Hotel
Fresnoo .. ...... Aprit 12 | Hacienda Motel, 2515 Hwy., 99, North of Fresno
Stockton_ ..., Aprit 18 | North Hall, Municipa! Auditorium
Santa Rosa......| April 19 | Memorial Building, 1351 Beanett Ave.
Berkeley. ... Aprii 20 | Littie Theatre, Berkeley High School, 1900 Allston Way
San Francisco....| April 21 | Fairmont Hotel
San Jose.._..... April 22 | Montgomery Theatre, Civie Auditorium
Long Beach..__..| April 26 | Town Hall
Pasadena._....._| April 27 | Huntington-Sheraton Hotel
Hawthorne. . _...| April 28 | Odd Fellows Temple
Laguna__........| April 29 | To be announced
Grass Valley.....; June 7 | To be announced
Bureka....._....| June 9 | To be announced
Ukiah_..... I June 11 | To be announced




Law Must Be Observed in
Selling Old Subdivisions

Anyone interested in “reactivating”
an old subdivision should understand
that the owner of such property or his
sales agent is not relieved from filing
a “Notice of Intention” to sell with
the Real Estate Commissioner before
embarking on a sales program. This
is true even though a subdivision map
of the land might have been placed of
record many years ago.

The same is true when one pur-
chases five or more lots in such tract
and offers them for sale either as va-
cant lots or with a building program.
The requirements hold even though
the lots are not contiguous. For in-
stance, the purchase of 20 scattered
lots in an old subdivision for the pur-
pose of resale or for launching a home
building program would require that
a “Notice of Intention” be filed with
the commissioner.

The filing of a “Notice of Inten-
tion” to sell in the above instances is
required by the provisions of Sections
2796 and 2801 of Title 10 of the Cali-
fornia Administrative Code (Commis-
sioner’s Rules and Regulations).

After receiving a “Notice of Inten-
tion” to sell in cases where an old sub-
division is being reactivated, the com-
missioner decides whether or not more
detailed information (a questionnaire,
filing fee, and supplementary docu-
ments) should be presented to clarify
the details of the offering and afford
the public the protection intended by
the law.

Unless the procedures indicated by
the law are followed, sales in these old
subdivisions may be voided by court
order. Cases bearing on this point are
Murphy v. San Gabriel Manufactur-
ing Company, 99 CA 2d 365, and
Bachenheimer v. Palue Springs, 116 CA
2d 580,

If you are thinking of marketing all
or a portion of an old subdivision—
even though a map of it has been of
record for many years—play safe and
file a “Notice of Intention” to sell
such property, The requirements for
the notice are simple (see Section
11010 of the Business and Professions
Code). In the long run filing will
probably save tine, expense and con-
fusion,
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Power of Attorney

Cannot Be Used as Scheme fo Evade Licensing

From time to time, we learn of some individual who, without being licensed,
attempts to operate as a real estate agent for compensation by virtue of a power
of attorney. It will be recalled that the person who holds a bona fide power
of atrorney is exempt from the requirements of the license Jaw,

The Term "Realfor"
Using Withouf Right Is Violation

Wilfully describing oneself as a
reqlior without the legal right to do
so is grounds for suspension or revo-
cation of a real estate license. Strangely
enough, there are persons in the real
estate business who are not aware of
this provision of the law. Many do
not know the significance of the term.

The term realtor is the property of
the National Assoctation of Real Fs-
tate Boards, an organization comprised
of 1,200 real estate boards throughout
the United States, its territories, and
Canada, the Philippines, and Puerto
Rico. Permission to use the designa-
tion realtor is granted only to active
members of these chartered boards
who are in good standing. Usually
“active” membership is restricted to
real estate broker members,

Membership Is Voluntary

Whether or not a broker becomes
an active member of a real estate
board is a matter of his personal
choice. Membership is voluntary. In
California there are 145 such local real
estate boards, one in nearly every siza-
ble community. Besides giving direct
business aids to their membership, the
boards’ objectives are to promote high
standards of business ethics, educa-
tion and beneficial legislation. Just ag
doctors, architects and other profes-
sional people regard membership in
their professional organizations as a
distinct asset, so does the realtor re-
gard his board membership.

While it would seem unnecessary to
make this explanation, the foregoing
is set forth for the benefit of those
licensees who do not understand the
purpose of the license law provisions
which prohibit wnauthorized use of
the term realtor.

It is recognized that a power of
attorney is warranted and essential in
some instances; however, in other
cases its use is merely a ruse to evade
the license law. The California At-
torney General has advised that the
use of a power of attorney to cir-
cumvent the necessity of having a
real estate broker or salesman license,
does not come within the exemption
contemplated by the law.

The Supreme Court of the State of
Tennessee has held similarly in Brown
et al. v. Vam Pelr, 263 5. W, 2d 956.
Van Pelt represented that he was a
licensed and qualified real estate
agent and persuaded Brown, the
owner of a house and lot in Mem-.
phis, to execute an instrument desig-
nated as a “Power of Attorney,”
which authorized Van Pelt to nego-
tiate the sale of Brown's property
and to handle all business pertaining
to the sale,

Seller Sues for Recovery

A sale was made, but seller dis-
covered that Van Pelt was not a k-
censed broker and filed suit against
him for recovery of rental and earn-
cst money being held by Van Pelt.
Van Pelt denied he had represented
himself to be a licensed broker and
defended on the ground that he was
acting as an attorney in fact and was
exempt from the license law,

The Supreme Court ruled, in sub-
stance, that the power of attorney in
question was not such as was con-
templated by the license law, and that
the activities of Van Pelt in this trans-
action, including collection of rents
and negotiating a sale of the house
and lot, constituted him as a real
estate broker as defined by the license
law itself. This required him to have
a license in order to do business and
to collect a commission legally,

Van Pelt was denied any commis-
sion because of his fraud.
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Personal Property Taxes

A Case Where Buyers Suffered Loss Through Faulf of Seller

Occasionally, the buyer of a home suffers an unwarranted hardship when held
responsible for the unpaid personal property taxes of the seller.

This is more likely to happen in the spring of the year, after the first Monday
in March. At that time of the year it is difficult—almost impossible—to determine
what, if any, unpaid personal property taxes have become a lien against the

home being purchased.

The title report will recite that the
property is subject to any unpaid real
or personal property taxes, but this
usually does not sound a warning sig-
nal to the purchaser.

Recently, a rather pitiful case was
called to the commissioner’s attention,
The family had purchased a home in
the month of March. They had no
specific warning that the property was
subject to a rather heavy sum for un-
paid personal property taxes. In this
case the amount was approximately
$250, as the seller had owned a busi-
ness and failed to pay personal prop-
erty tax on his equipment. The busi-
ness was located in the same county as
the home, and so the unpaid raxes
attached to all the seller’s property,
including the house under sale.

Buyers in Difficulty

Fo make matters worse, the buyers
had stretched their resources to the
limit in acquiring the home. When the
unpaid tax item developed, the owner
of the trust deed threatened forclosure
unless it was taken care of immedi-
ately. The buyers had no money to
pay the taxes. At this writing it looks
as though they might suffer foreclo-
sure of the home.

The problem is brought to the at-
tention of brokers and salesmen so
that they may be aware of this
danger, No doubt there are measures
which can be taken to afford certain
protection to buyers, and it may be
well to consult an attorney- in this
connection.

Fortunately, in most instances the
seller is glad to adjust the matter when
it comes to light, and in most cases
where the seller will not adjust, the
unpaid taxes are relatively small and
no great hardship is worked upon the
buyer if he has to pay them. It can be
seen, however, that there is a posst-
bility of an extremely heavy lien ex-
isting.

Principal Must Be Informed
By Full Disclosurs of Facls

(Cont. from Page IT1, Col. 1}

the property and get you another
$500, which will give you $18,000.”
To this the property owner agreed,

The broker was able to refinance
the first trust deed at the face amount
of the note, thereby securing a profit
of $1,000. He pur §500 of this amount
into escrow, which together with the
$17,500, which the buyer agreed to
pay, made the $18,000 the owner
agreed to take. The transaction was
completed.

Seller Leavns of Discount

Some time later, the seller of the
home learned about the $§1,000 dis-
count on the note and the fact that the
brolker had secured, in addition to the
regular commission, a $500 profit on
the refinancing of the trust deed. He
complained to the commissioner.

At the resulting hearing, the broker
contended the trust deed refinancing
was a separate and distinct transaction,
and that he did not feel it was neces-
sary to disclose the facts to the home
owner who had given him the Hsting
on the property. The hearing officer
looked upon it differently, holding
that, at the time the trust deed re-
financing took place, the broker was
the agent of the seller and owed him
the duty of full disclosure.

No Excuse for Secret Profié

Too many times when brokers are
accused of taking a secrer profit, they
state: “f doi't see anything wrong, the
seller gor whar he was asking for”
This is no excuse for taking a secret
profit. When a broker is employed by
2 property owner to act as his agen,
he cannot use the subject of his agency
for personal gain. He must keep his
principal fully informed of everything
that goes on.

Don’'f Make Assurances Unless
You Are Sure of Your Ground

Perhaps all of us are inclined at
times to make definite statements or
give definite assurances when the basis
for such statements is merely hearsay.
Many a broker has gotten into diffi-
culties by personally making promises
or reciting statements as facts, when
he has no firsthand knowledge of the
conditions or the source of the report.
It’s a good idea to qualify any state.
ment, particularly a written one,
when you have no firsthand know-
edge of the facts,

As a case in point, 2 broker, to sell
a certain home, found it necessary to
secure refinancing of the first trust
deed in a somewhar larger amount
than the existing balance. There was
a sccond trust deed on the property,
and it was necessary to get the holder’s
(f:ionsent to subordinate it to the new

T8t

Agree to Subovdinate Lien

The owners of the second lien
couldn’t see why they should permit
a greater lien to be placed ahead of
theirs, and so advised the broker in 2
letter. He wrote back a very reassur-
ing letter, stating that the buyers of
the property were going ro inherit
money and certainly would have the
second trust deed paid off within a
couple of years. He pointed out that,
if it paid off at the current maonthly
rate, it would take many years to
liquidate it.

Relying upon the broker’s written
statement, the owners of the second
consented to the subordination. Later,
they found out that the trustors had
no expectations of inheriting money.
A complaint was made to the com-
missioner and a hearing was held.

The broker attempted to explain
away the definite statement in his let-
ter by blaming it on an associate
broker in the office. He said this as-
sociate had told himn that the buyers
were going to inherit money and
would be able to pay off the trust
deed. The buyers denied they had
ever assured anyone they were going
to inherit money,

You can’t explain away a definite

promise or statement on the basis that
“someone else told you s0.”



Trust Deed Subordination Clauses

By ¥. G. Mermrr, Jr, General Counsel, Union ‘Title Insurance and Trust Co., San Diego
{Reprinted with permission from Union Title—Trust Topics)

There is some value i repetition. We have previously commented on the
too-frequent occurrence of lack of certainty in the terms of written contracts
by reason of which our courts have denied recovery. These instances were
offers to purchase, listings, and agreements of sale, where lack of certainty in
their terms has prevented recovery. Valuable rights have been lost.

The recent case of “Gould v.
Callan” reported in 127 A, C A, at
page 1 is of interest, not only because
the plaintiff was denied specific per-
formance of an agreement to sell real
property because of the lack of cer-
tainty in its terms, but also bfacausc
the lack of certainty was in its
provisions relative to a subordination
agreement.

Agreement for Construction Loan

We frequently find that a seller
of real property who takes back a
purchase price deed of trust will
agree with the buyer that he may
place a construction loan on the
property and that the deed of trust
secaring such a loan, although re-
corded subsequently, will constitute a
lien on the property prior and su-
perior to the previously recorded pur-
chase price deed of trust.

This agreement on the part of the
seller and buyer is set forth in the
purchase price deed of trust and is
called a “subordination agreement.”

It is a satisfactory arrangement
and permits the buyer to go ahead
with the financing of his building
program and enables a title insur-
ance company to insure the priority
of the subsequently recorded con-
struction loan. Frequently these are
so worded that all this can be done
without any further act on the part
of the seller.

In the case cited, Callan agreed to
sell certain real property to Gould
and the contract contained the fol-
lowing provision: “The Second Trust
Deed mentioned on page 1 hereof
(the purchase price trust deed) to
provide for subordination on the fol-
lowing basis: In the event the trustor
(Gould) should erect a building on
subject property at a total building
cost of not less than $75,000 or more
than $300,000, then beneficiary (Cal-
lan) agrees to subordinate said trusc

DIRECTORY ERROR

The name of BRYAN HAMMOND,
real estate broker, 3810 Broadway,
Oakland, was inadvertently omitted
from the 1954.55 directory.

Thus far, this is the only error
called to our attention. If you are
aware of other mistakes, please let
us know of them for mention in the
Bulletin,

deed to the lien of a first trust deed
not to exceed 60 percent of the true
building cost. In the event of such
subordination then the payments on
satid second trust deed loan to be
$400 or more per month, including
5 percent interest.”

Subsequently Callan canceled the
escrow and Gould brought this suit
for specific performance of the con-
tract.

Terms Too Uncertain
and Indefinite

The court gave judgment in fa-
vor of the defendant Callan on the
grounds that the contract was too
uncertain and indefinite to consti-
tute an enforceable or binding agree-
ment.

Said the court: “The failure of the
subordination clause to state the
amount of interest and the terms
and conditions of payment of the
obligation to be secured by the first
deed of trust makes the contract un-
certain and indefinite. The provisions
are material and essential to a con-
tract providing for a deed of cust
as security for an obligation, and
their absence is fatal to the claim for
specific performance.”

Too frequently, parties enter into
involved contracts without the advice
and counsel of their attorneys, only
to find, when seeking the assistance
of our courts, they do not have an
enforceable contrace,
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Difficulties Are Avoided
By Observing Fundamentals

Perhaps we discuss fundamentals of
the real estate business too much in
the Bulletin, bug, after all, they are
highly important. Nearly every day,
we hear reports that presumably ex-
perienced brokers have broken funda-
mental rules of the business. So, like 2
football coach, we will continue to
hammer on fundamentals.

We have in mind a particular case.
A prominent and experienced broker
carelessly collected a commission from
each side of a deal without acquainting
both principals with the fact. In this
particular case we can see how he was
led rather unwittingly into the situa-
tion, but, nevertheless, he should have
been well enough acquainted with the
law to see the error of his position,

As we get the story, a business man,
who had a certain building under
lease, approached this broker to buy
the building for him. The lessee sus-
pected the price would go up if he
approached the owner himself, He
agreed to pay the broker § percent
commission on the price paid up to a
certain maximum. The broker knew
the seller to be a2 hard person to deal
with, and expected no commission
from him. Unexpectedly, when the
scller signed the escrow instructions,
he provided for a comunission to the
broker. As a result, two commissions
were paid to the broker without full
knowledge and consent of both buyer
and seller,

Instead of making the fact known to
both his principals, the broker said
nothing and collected the two fees.
As usually happens, buyer and seller
got together some time later and dis-
covered the facts. They jointly re-
tained an attorney who demanded re-
turn of both commissions.

As stated, if this apent had been a
newcomer to the business, his careless-
ness could be understood; however, it
is hard to realize that an experienced
brolker would make this mistake,
thereby jeopardizing not only his
commission but his license as well,

Speaking of lack of knowledge of
fundamentals, nearly every day some
broker or salesman inquires how he is
to force collection of a commission
when he worked on a verbal listing.
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"Carried Away" af Auction
Broker Bids Buf Bungles Buy

Do you ever attend real estate auc-
tions? Have you ever bid on property
at an auction? If so, you will agree
you need good judgment and consid-
erable control. This is the unhappy
story of a broker who was short on
both.

This real estate broker started out
one Sunday morning to attend the
auction of a mansion formerly owned
by a celebrity. It was a nice day, so he
decided to walk to the property. He
fortified himself along the way by
dropping into various bars, and by the
time he reached the auction his think-
ing seemed at least slightly affected,
judging from his subsequent conduct.

Although he had a very modest sum
in the bank, he began to bid gener-
ously on the property. Turning out to
be the high bidder, he wound up by
giving a check for over $100,000 to
the auctioneer.

Of course, the check bounced, the
auctioneer was unhappy, and com-
plained to the district attorney. Con-
viction of our broker followed.

The matter came to the attention of
the commissioner, who set it for hear-
ing. Repeated was the sad tale pre-
viously told in court. Now our broker
friend has a restricted license.

Examinafion Room Is Not
The Place to Study for Test

Despite numerous warnings to li-
cense applicants that they must not
bring books, papers, or notes to the
examination room, occasionally an
applicant is discovered referring to
such material during the examination.
We are glad to report that these
instances are few and far between.

Recently, a lady, over-anxious to
pass the examination, was caught
referring to some notations which
she had written and carried to the
room in her handbag. The deputy
proctoring the examination was re-
quired to confiscate her paper, and a
hearing was called on her application.
She did not appear for the hearing—
probably too embarrassed—and her
application for license was denied.

Another applicant, this time a man,
was found to have in his possession a
plat and land description apparently
prepared by a real estate school which
he had attended. The plat and descrip-
tion were quite similar to the one
appearing in the examination. A hear-
ing has also been called to consider
this man’s qualifications for license,
These hearings are based on the
theory that, if the applicant shows
dishonesty in acquiring a license, he
will probably keep on that way.

Sold Same Trust Deed More
Than Once Without Delivery

A Southern California broker en-
gaged in the mortgage loan business
as part of his over-all operation. He
negotiated the sale of existing trust
deeds from one owner to another, In
some cases his clients had great con-
fidence in him, and permitted him to
hold the trust deed and note and serv-
ice collections.

The broker apparently got into
financial difficulties and needed cash,
so he proceeded to sell the notes left
with him for collection. Evidence
showed that he sold the same note to
as many as three buyers.

To keep everyone happy, he would
pay interest out of his own pocket on
a note to the different purchasers of
the note,.

When the matter came to the com-
missioner’s attention, a hearing was
called and the broker admitted the
facts of the accusation. He pleaded,
however, that it was all a bookkeeping
mistake. He didn’t quite explain why
he paid monthly interest to several
people on the same note. The broker’s
license was ordered revoked.

Later he was indicted and the trial
judge sentenced him to imprisonment
on grand theft and forgery charges.
The court denied pleas for probation,

L] n
Commissioner’s Order Upheld
(Cont. from Page 177, Col. 3)
sioner. The appeal was then carried to
the appellate court, a court of record,
and the commissioner was also sus-
tained by that court.

The broker in her petition to the
appellate court, for the first time
raised the statute of limitations in de-
fense, alleging that her acts were over

three years old and therefore could
not be considered by the commis-
sioner. She had not raised this issue at
the administrative hearing, nor before
the lower court. The appellate court
ruled that, as she did not use this
defense at the commissioner’s hearing
or during the appeal before the lower
court, she could not inject it in her
petition to the appellate court. The
court stated: “It is awell established
that the statute of limitations is a per-

sonal privilege which is waived unless
asserted at the proper time and in the
proper manner, whether it be a gen-
eral statute of limitations or one relat-
ing to a special proceeding. This gen-
eral rule applies to proceedings before
an administrative tribunal.’

The appeal was made before the
District Court of Appeal, 2d Appel-
late District, Division 2, Civil No.
20257, Bobn v. Watson.
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