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DAvID H. Fox, Commissioner

On January 3, 1979, Commissioner Fox
adopted regulation changes which became
effective on February 15, 1979,

In carly December of last year the
Department of Real Estate conducted public
hearings in Los Angeles on the proposed
changes.

The complete text of the new or amended
regulations follows:

A{EPEAL SECTION 2741 OF ARTICLE 6.

Adopt new Section 2741 of Article 6 to

read:
2741. Officer Not to Have Salesperson’s
License. No real cstate salesperson may be
licensed in the employ of a corporate real
estate broker licensee, nor perform acts for
which a real estate license is required on
behalf of or in the name of the corporation, if:

(a) Thesalesperson, singly or together with
other real estate salespersons licensed in the
employ of the corporation owns or controls,
directly or indirectly, a majority of the
outstanding shares of stock of the
corporation; or

(b) The salesperson is a director or an
officer of the corporation.

The provisions above shall not apply in the
case of a corporation which is licensed to act
through an individual real estate broker who
is an officer and director of the corporation
and who has the responsibility to supervise
the performance of acts for which a real estate
license is required by those real estate
salespersons who are shareholders, officers or
directors of the corporation.

REPEAL SECTION 2741.5 OF ARTICLE
b, ;

Adopt new Section 2753 of Article 7 to
read:

2753. Retention of Salesperson’s License
Certificate. The license certificate of an
active real estate salesperson licensee shall be
retained at the main business office of the real
estate broker to whom the salesperson is
licensed.

AMEND SECTION 2790.1 OF ARTICLE
12.

2790.1. Filing Fees. All subdivision
filing fees shall be the maximums set forth in
the Real Estate Law and the Subdivided
Lands Law except the following;

(a) The filing fee under Section 11011 of
the Code shall be $50 plus $2 for each lot in
the subdivision to a maximum of $3,000.

(b) The filing fee under Section 11000.1 of
the Code shall be:

(1) $30 for each subdivision interest for
subdivision offerings of nine or less interests.

(2) 8300 plus $2 for each subdivision
interest for subdivision offerings of ten or
more interests to a maximum fee of $5,000.

(¢) The filing fee under Section 10249.3 of
the Code shall be:

(1) $50 for each subdivision interest for
subdivision offerings of nine or less interests.
(2) $500 plus $3 for ecach subdivision
interest for subdivision offerings of ten or
more interests to a maximum fee of $5,000.

(d) The filing fee under Section 11011.12 of
the Code for a subdivision offering of less
than five subdivision interests shall be $20 per
interest.

REPEAL SECTION 2790.7 OF ARTICLE
12.

Adopt new Section 2790.7 of Article 12 to
read:

2790.7. Statutory Sections Appicable to
Out-of-State Subdivision Offerings. (a)
The following provisions of Article 6 of
Chapter 3 of the Real Estate Law and of Part
2, Division 4 of the Code shall govern the sale
or lease and the offering to sell or lease lots,
parcels or units in a subdivision situated
outside of this state pursuant to Article 8 of
Chapter 3 of the Real Estate Law:

(1) Sections 11003, 11003.1, 11003.2,
11004, subdivision (e) of 11004.5, 11007,

(Continued on page 6)

Recovery Fund Limits
Clarified, or . . .
“Doubling the Brokers

Doesn’t Necessarily
Double the Fund’’

by Ray Thompson
Staff’ Counsel

Unless you've been
away from the practice
of real estate for the
past fourteen years,
you undoubtedly
know that California
has a Real Estate
Recovery Fund which | /
is administered by I
DRE. The Fund was created by law in 1964
to provide limited recovery to members of the
public who arc defrauded by real estate
licensees and who are unable to colleet on
ensuing civil judgments against such
licensees.

As measured by its claims record and its
cost, the Fund has performed reasonably
well. Of the more than 700 claims filed since
the Fund began, 78 percent have been paid in
whole or part, totalling nearly $1.9 million.
The cost has been minimal, presently 56 cents
per salesperson and 94 cents per broker per
year, a trifle compared to surety bond or other
eqivalent coverage.

Notwithstanding its payment record,
recovery from the Fund is limited. A qualified
claimant may recover only the amount
uncollectable on the claimant’s judgment, up
to certain limits. Such limits are set forth in
the Recovery Fund statutes. First, there is a
limit of $10,000 recoverable on losses
resulting from a single transaction, This
“transactional limit” applies regardless of the
number of parties or parcels of real estate
involved in the transaction. Thus, a claimant
(or claimants) who recovered only $5,000 on a
$20,000 fraud judgment may still collect only
$10,000 from the Fund.

Second, the amount payable as to any one
licensee is limited to $40,000. (The limit is
$20,000 for causes of action which arose prior
to January I, 1975.) This “per licensee” limit is
in addition to the $10,000 transactional limit,
Thus, if five claimants had valid claims of
$10,000 each (i.c., total of $50,000) against
one licensee, a maximum of only $40,000

(Continued on page 3)
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Disciplinary Action— October-December 1978

REB—Real estate broker
RREB—Restricted real estate breker

RES— Real estate salesperson
RRES—Restricted real estate salesperson

REO—Real estate officer
REC—Real estate corporation

NOTE: A list of actions is not published in this Bulletin until the m-d:z ﬁ:iod allowed for court appeal has expired; or if an
s AN

appeal ig taken on the disciplinary action stayed, until the stay is dissolv

:pPlicniou are not published.
Not previously published

mes of persons to whom licenses are denied upon

__FOR YOUR INFORMATION

The following are brief summaries of the numerical code sections listed after each
licensee’s name. The full context of the various sections is found in the Business and
Professions Code and the Regulations of the Real Estate Commissioner, both of
which are printed in the Real Estate Law book available for purchase from the
Department of Real Estate at $2.50 plus tax. Code sections summarized will vary
from issue to issue as they will correspond with the particular disciplinary listings.

Business and Professions Code

490 relationship of conviction 1o 10177(a) procuring a real estate license by 10177(k) violation of restricted license
licensed activity misrepresentation or material condition
: false statement
1ot performing acts for which a 1ot failure to file notice of intention
license is required without the 10177(b) conviction of crime to sell or lease subdivision
appropriate license Sivaibiad o
o] : 11018.2 llegal subdivision sales (sale o
10137 unlawful payment of compensa- 1 fialse advertisement subﬁiivision lots without public
tion A report)
10177(d) violation of real estate faw or
10145 trust fund handling regulations g
10176(a) making any substantial mis- 1017700 conduct that would have Regulaltons
PepcseRtalcl warranted denial of a license 2725 failure of broker to review
10176(b) making false promise B i . agreements
negligence or incompetence as ’ s
10176(c) course of miscepreseatations e “cfnic L 2830 failure to maintain trust fund
through salespersons account
10176{¢) commingling trust funds 10177(h) failure to supervise salespersons 232 improper handling of earnest
money deposit
10176(i) fraud or dishonest dealing in 10177() fraud or dishonest dealing not
licensed capacity int licensed capacity 28523 disposition of advance rental fee
LICENSES REVOKED
Effective  Violation Business and Professions
Name Address date Code/Commissiones’s Regulations
*Whelan, Michael Jerome Jr. (REB) ........... 532-L S. Citrus Ave., CovVina ... ovvevnnnnans 10717477 490, 10177(b)
*Escobar, Juan Jose (RREB) ... 3017 Mission, San Francisco , 1y 178 10176(a)(i), 10177()(h)
Biclski, Stephen Alfred (RES) 480 S. Orchard Ave., Vacaville ....... 10/ 2/78 490, 10177(b)
Austin, William Thomas (RES) . . 4876 Sunset Terrace, Apt. H, Fair Oaks . 10/ 5778 490, 10177(b)
Gleave, Leslie Dahl (REB) (REO) . .o.vuuvuu.. .. 1340 North 725 West, Orem, Utah ........... 10/10/78 10176(a)(c)(i}, 10177(c)(j)
Off—Pre Builder Land Resale Corporation
OIf—Pre Builder Land Management Corp.
Off—Pre Builder Land Corporation
Taylor, Jerome Tyler Jr. (RES) . 7306 Hunting Creck Dr., Prospect, Kentucky .. 10/19/78 490, 10177(b)
Michacl, Betty Jean (RES) ... 279 Cedar Rd., Vista ..., 10/24/78 490, 10171(b)
Fox, William Heaton (REB) (R 2392 University, Riverside 1072518 10176(e)(i)
Off—U.B.L, Inc.
Breen, Jack Patrick Jr. (RES) 2765 21st St., Sacramento 1y 778 490, 10177(b)
Hughes, Randall Tate (RES) . 120 E. Fairmont, #9, Modesto .. ...... 1y 7/78 490, 10177(b)
Martinez, Ronnie L. (RES) ., 900 Sepulveda Blvd., Manhattan Beach 11 8/78 490, 10177(a)f)
Smith, Armand Wendell (RES) . 1816 T St., Apt. C, Sacramento, 1114778 490, 10177(b)
Thompson, Ronald Lee (RES), ... 700 W. LaVeta, #91, Orange 1/16/78 490, 10177(b)
Hillsborough, Helen Lucille (REB) .. 4345 37th St., San Diego H/16/78 2725, 2852.3, 10176(e)(i),
Dba-—Choice Rentals 1231 3rd Ave., Ste. C, Chula Vista 10177(d)(g)(h)(k)
Dba—Realty Consultants
Kennedy, Curtis Jerome (REB) 1555 Altadena, San Diego 11/16/78 490, 10177(b)
Juskalian, Robert Jr. (REB) ., 2930 N. Blackstone, #J, Fresno . 11/22/78 490, 10177(b)
Dean, Martin Ellis (RES) 22336 De Kalb Dr., Woodland Hills, 12/26/78 490, 10177(b)

'LICENSES REVOKED WITH A RIGHT TO A

RESTRICTED LICENSE

Name

Address

Effective  Violation Business and Profcssions
date Code/Commissioner's Regulations

*Guerini, John Theodore (REB) (REQ).........
Dba—Carousel Realty
Off-—-Cal Financial Services, Inc.
(Right to RREB license on terms and conditions)
Kerns, Bernard John (REB) (REO).............
Off—Homequity, Inc.
(Right to RREB license on terms and conditions)
Bartleson, Bruce Edwin (REB).................
(Right to RREB licensc after 30 days on terms and
conditions)
Thygesen, Dennis Lee (RES) .ovvvvvienininnn.n
(Right to RRES license on ter| nd conditions)
Thygesen, Patricia Jo Lane (RE
(Right to RRES license on terms and conditions)
Heintz, Dennis Leston (RES) vovvivnnnninnn....
(Right to RRES license on terms and conditions)
Buckman, William Austin (RES)...............
(Right to RRES license on terms and conditions)

Bluming, Hyman C.(REB}............covvnn..
(Right to RREB license on terms and conditions)
Miladinovich, Robert (REB)...........
(Right to RREB license on terms and co 5)
Wright, Cheryl L. (RES)....covvvvviiiiinnn.,

(Right to RRES license on terms and conditions)
Maramag, Danicl Atienza (RES)
(Right to RRES license on terms and conditions)

Rempfer, Larry Wilbert (RES).................
(Right 1o RRES license on terms and conditions)

624 E, Whittier Blvd., La Habra .............

328 Huntley Dr., North Hollywood ..........
221 Robertson Blvd., Beverly Hills ...........
22925 Arlington Ave., Ste. B, Torrance . ......
725 Howe Ave., #56, Sacramento ...........,
82 Menlo Ave., Daly City ..ovvevniinnni.,,

2056 Arnold Ave., Oroville

6/ 1/78 490, 10177(b)
107 4778 10176(a)(i), 10177(g)

10/ 6/78  10176{e)(i), 10172(d)(1)
10/10/78  10177(d)N, 11010, 11018.2
10/10/78  10177)(0), 11010, 11018.2
10/40/78  10176(a)(i), 10177(c)
10/10/78  10176(a)(i). 10177(c)
10/10/78  10176¢a)(i), 10177(c)
10/24/78  10177(0))

11/ 8/78 490, 10177(b)

1/ 978 490, 10177(b)

11/14/78 10130, 10137, 10176(¢), 10177(d)



Spring 1979

e SR

Effective \' ioltion Businews and Profctions
Name Addices dute CodeCommistionce's Regulelions
Frans Western Mangage Compuay (RECY . PO Bax 2323 1718 Clestar- Aves, Baboosliold . 17 8178 EIVER Y
30 i
Medvios, Frank Gureis (RES) oL 2 Broee Cr, Modesto. oo ELEESITY 104 Tatay, 10E77(R)
1S days

CLICENSES SUSPENDED WITH STAYS

Name Address

Effective Violudon Butiness end Professions
daie CosleCommitsiones’s Regulztions

Blicugien, Detbert Lo (RES)
CAI b 35 duys staved | year on wims
il cosditions)

Risnuzssep, Robert
(A bus 45 Jays
Wil comditions)

1ltm;,hmm Robert Hermaa {REN) ..o ..

A § yoar oi terms

Ay
ary Wiiford (RES) .
FAL Bt 5 i 155 stayed | yeir an u
angt eonditions)
Pantane Reaiy Co (REC) ..ot
P¥oae-- Comntry Club Realty
O -Pantano, Salvidare
(A3 Due 10 days stayed | year an lernn
and comditem)

Huat, Anne Mae (REB) ..o 6424 Wat Ave,, Nonth Highlowds ... o000

(Stayed Tor 1 year on teoms sad enndinans)

Fner GRITS) .oooaLs 9 North Sth, Frosna oo oo i,

Wy 2 HIMChY, EOET ()

45 duys
W7 2778 0T

6 dinys
Wy 378 FHOETH )

16 diys
[T 1)

RitRS
O 1% i\ HOI 77}

IR ESSY
10719478 FOEES, FOLT70d)
30 days
13/ HJ78 A9, F0FI7¢n
A0 duys

INDEFINITE SUSPENSIONS

Nimwe Adcifress Daze

Witson, Pavid Coaper (REBY. ...
Hunson, Noble Edwitrd (REB) .
Clercns, Willian 0., Jo, (RE)

11‘} L. llq\n

PO s 2213, I??%‘S Ruhmmi R,

e Vatey 137 15:7&
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PLEASE DO ROT send copies of vour
continuing  education  certificates o ihe
Departnent prior to the time for renewing
your license,

Commissioner™s Regulaiion 3013(a) states:

LICENSE RENEWAL PROCELURFE

License renewal application on a form
prescribed by the Real Fstate
Commissioner shall be filed not earlier
than 60 days preceding license

expiration  date.  Applicants must
itemize alt courses mecting continuing
education ryeguisements taken in
comphiance with Article 2.5 and the
bours of atiendance al cach,
liemizations are to be supporicd by
certificates of attendance oy certified
copies thereof furnished by the
applicant  at  the  time of renewal
showing a total of no less than 45 clock
hours,

This mcans that NO lHeense renewal
requires evidence of continuing education
compictiun crc(iit uniil 60 days preceding
January I, 19
anuary f, 1981, - N&k

Raymond L. Royce,
Assistant  Commis-
sioner, in charge of
the Southern Regula-
tory Arca with head-
quarters in L.og Angeles
retired on December
15, 1978, after 1614
years of service with
the Bepartment. This
regulatory srea is the
largest in the State. Royee was responsible for
the adminisiration of the Department’s real
cstate faw  enforcement program in the
southern area through district offices in Los
Angeles, San Diego, and Santa Ana.

Reyee began his career with the DRE in
F962 as a deputy real estase commissioner in
the former Oakland office. For several years
he was Chiel Deputy in charpe of the San
Francisco office. Before moving to southern
California as Assistant Commissioner he was
tn charge of out-of-state subdivision offerings
in the Sacramento headgquariers office.

Reyee cancluded that his service with the
IDRE has been an excellent and satisfying
experience. During his carcer he handied
handreds of real estate law violations by real
estate agents resulling in ficense revocations
and suspensions, ceriminal prosecutions in
cooperation with disirict attorneys, and civil
ijunciive procecdings in conjunction with
the Aitorney General. Rovee reflected, “The
vast majority of real estale agents are more
skilled and conscientious than ever before.
However, there still are some who {ind
ingenious wiys to violate the law and do great
harm to the public.”

Ray will make his home in Sacramento. He
expects Lo retin 1o private indusiry in the
Sacramento ared,

&
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Licesnsiows

by Senior Deputy
Larry Simith

o

In the past, all suceessiul real estate liconse
applicants have received by mail from the
Sacramiento DRE Examination Seetion sets
ol i'inpu‘p;'ini cards  along with their
examination results and a license application,
The completed lingerprint cards were then
retured o the DRI with the license
application and fee,

Effective Febroary 1, 1979, in support of
reducing expenses, the I)Lp uiment no longer
automatically mails fingerprint cards to these
suceessful Jicense  applicants, although
fingerprints will still be required. The
rationate behind no lonper furnishing theny is
thit these cards are readily available at the
locations where fingerprings are taken.

Fingerprints may be taken at any office of
the DRE and, normally for a fee, al sherifs
offices, police departments, Depagtment of
Motor  Vehicle field offices or  similar
tocations, In the event fingerpring cards are
not available at a location where Ginperprings
e be taken, the DRE will furnist such cards
upon written request from the applicant, This
should, however, be o rather rare
circumstance,

Elimization of the amtomatic furnishing of
tire cards by the DRE will also enable the
Department to reatize substantial savings in
postage and supplies and aiso allow a more
convenicnt and faster method of nolifying
applicants ol examination results, compatible
with the new data processing svstem currently
being implemented.

License applicants are reminded thai there
i5 4 separate §6 fee for processing lingerprint
cards, which Tee has been i effeet for some
nmnllm, and is the amount charged the DRE
by the state agency that actually processes (he
fingerprings, This $6 fee is in addition 1o the
license fee iself and must accompany the
Hicense .\ppilmlmn and fingerpring cards
when submitted, -3 YT

2‘? 80 Ldman
of. zhL T
Real. I:s,fqiu

Rh?ERENCEi

TROT ROTL BRNTEL4

=

r‘waaldb fe 'n any offi iee of lh(, D(’;}dilmt’ll 0; &;% JO
{plus 6‘2.11ax Hordered i Califor ma) '
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APPEALS COURY RULES USE OF
FALSE PRETENSES (MISREPRESENTATIONS)

BY BROKER AND EMPLOYEE WAS

by

GRAND THEFT

L. J. Peatman, Assistant Commissionaer
Southarn Regulatory Area

Inan amended grand jury indictment a real
estitte broker and her unlicensed employee
were charged with felonry counts of grand
thelt and forgery in a real estate (ransaction,

The indictment alleged that the defendanis
schemed (o swindle the owners of a parcel of
desert land by {1} seeretly selling the land and
forging the owners® ames 1o a grant deed and
eserew instructions and (2} arcanging for the
proceeds of the sile, mmounting to more than
$71,000, 1o be placed in an account in a
Nevada bank, Later $65,000 from the account
was transmitied 0 a coin company which
delivered 3750 Swiss gold francs vaiued a1 §19
cach to a person with instructions bearing rhe
forged signatures of one of the land owners.
The escrow also sent $6,0600 of the procecds 1o
the broker as commission.

The defendants argued to the trial court
that both counts should be set aside, but the
trial court set aside the grand theft count oaly
on the basis that the offense can involve only
personal property, not real properiy.

This trial court order was appeated by the
District Attorney. The Court of Appeals

overriled the teial court and reinstated the
charge of grand thelt against ihe defendants.

The appeals court said that grand theft as
defined in Scetion 484 of the Penal Code is
ot only the offense of taking personal
property (lareeny} but alse “cmbezzlement,
by thefl by triek and deviee, and thelt by false
pretenses” {citing People v. Eizen, 43 Cal.
App. 3d 253, 261) and “it is clear that real
property as well as personai properiy may be
the subject of theft by false pretenses.”™ The
elements of theft by false pretenses are; (1)
that the defendant "made a lalse
represesttation; (2) that he did so with intent
Lo defraud the owner of his property: and (3)
thai the owner wasia fact defrauded in that he
parted with his property-—-both possession
and titke—in  reliance on the false
representations. Proef of a false
represenlation may be established by either
words or conduct, or both.

The order appealed was veversed, ihe
charge of grand thefl restored, and the
defendants ordered 1o stand trial.

People v. Shiviey, 78 Cal. App. 3d 424, 439
(March 1978),

Seated felt 1o nght ot fhie Novembar 30, 1976 meesing of the fuot Eitate Advistry Commmion are Commmsron ik oy ¢ Caids, Clark § Wallage [Chourmanj, Bavid
14 Fox, ond AMbeds Moy

Phata by tany Alamee

SALES
Took
October 8,370
November 7,180
December 7,206
TOTAL 22,756

1978
QUARTERLY EXAM RESULTS

BROKERS
Passed Took Passed
3,498 1,425 725
2,977 1,369 649
3,166 1,124 410
9,641 3,918 1,784
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RECOVERY FUND (Continued from page 1)
would be payable from the Fund. In such a
situation, the claims would be prorated and
each would probably receive $8,000.

In this regard, it should be pointed out that
two license-related criteria in the Recovery
Fund law must be met before a licensee is
“involved” in a transaction. First, and most
obvious, the person against whom the claim is
filed must have been licensed by DRE at the
time of the subject transaction. Second, the
licensee also must have engaged in activities
requiring a license,

Because the statutes affect the “bottom
line” recovery and since they are not models
of absolute clarity, the payout limits are
sources of frequent confusion and contention
in administering the Fund. Fortunately, two
recent cases have helped clarify the
application of these limits.

One, an unpublished Superior Court case
from Northern California, involved two
brokers who were engaged in the mortgage
loan brokerage business. In 1973, the
claimant (a lender) entered into an agreement
with the brokers to loan $19,000 to a builder
in return for a promissory note and first deed
of trust. The money was delivered but the
claimant received a second deed of trust
which was junior to a first deed of trust on the
same property. The brokers had arranged the
loan secured by the first deed of trust at the
same time they arranged claimant’s loan. The
builder defaulted on the first trust deed and
the holder foreclosed. Brokers did not inform
claimant of the foreclosure proceedings and
the security for claimant’s loan was sold at
foreclosure. No amount was ever repaid on
the loan.

Claimant obtained a judgment for $19,000
(plus costs) against both brokers on grounds
of fraud and misrepresentation, and
subsequently filed a claim against the Fund
for the entire amount. The claimant and DRE
agreed that only one transaction was
involved. Thus, the sole issue at the court
hearing on the claim was whether $19,000
could be recovered, or only $10,000.

Claimant asserted that $19,000 was
recoverable on the theory that up to $10,000
was payable as to each of the two licensees.
DRE contended that the transactional limit
was controlling and limited recovery to
$10,000. In upholding the Department’s
position, the court expressly concluded that
for a single transaction the maximum
recovery was  $10,000 even where two
licensees were involved,

The second case of Fox v. Prime Ventures,
Ltd., et al, 86 Cal.App.3d 333 (1978) was
somewhat more complex. It involved three

BuSine$$ Opportunitie$

Real estate licensces who handle business opportunity
transactions should be aware that new bulk sales
legislation became effective January 1, 1979, Assembly
Bill 2534-Knox repealed Scction 3440,1 of the Civil
Code, amended Sections 6102, 6103, 6105,6107 and 6111
of and added Sections 6106 and 6106.1 to the
Commercial Code.

These law changes include the following provisions:

¢ manufacturers are now included as an enterprise
required to give advance notice to creditors of an
impending bulk transfer

® “transfer” no longer includes the creation or

separate but nearly identical claims against
two licensees. One of the licensees was
Heneveld, an individual broker. The other
was Sather Gate Mortgage Co., Inc., an
advance fee loan operation licensed through
Heneveld as its designated officer. In 1973,
cach of the claimants separately agreed in
writing to deposit a considerable amount of
money with Sather Gate to be held in trust to
sccure payment for Sather Gate’s services in
arranging mortgage loans. Thereafter,
Heneveld fraudulently and in violation of the
agreements withdrew the deposits for his
personal wuse. All claimants -obtained
judgments against both Heneveld and Sather
Gate and presented Recovery Fund claims

totaling $50,000. .
The only issue, again, was the amount

recoverable from the Fund. DRE contended
that only one licensee was involved and that
the liability of the Fund was therefore only
$20,000 (the lower per licensee limit applied
here because all transactions were before
January 1, 1975).

In Prime Ventures the trial court held that
two licensees were involved and ordered
payment of $40,000. The Department
appealed the order as to the extra $20,000. It
contended that because claimants’
agreements were with Sather Gate, the only
licensed activity involved in the transactions
was that of Sather Gate. DRE further argued
that since it was not necessary for Heneveld to
have an individual broker license in order for
Sather Gate to be licensed through him ayits
designated officer, his having an individual
license had nothing to do with the losses
incurred and, therefore, should not result in
greater recovery from the Fund. The First
District Court of Appeal agreed with the
Department, reversing the trial court’s order
and limiting the Fund’s payout to $20,000.

These two cases have clarified the Fund’s
payout limits. For all claims based on a single
transaction, the maximum recoverable is
$10,000 . regardless of the number of
claimants, the number of parcels of real
estate, or the number of licensees involved. As
between the two limits, the transactional limit
is controlling; no single transaction claimant
can recover more than $10,000. Only where
claims involving two or more transactions are
presented may the Fund's payout ecxceed
$10,000. Then, the maximum payable is
$40,000 as to each licensee involved, but the
amount recoverable as to any single
transaction is still $10,000.

Although the payout limits have been
clarified, the Fund is not without other
challenges. Undoubtedly future cases or
legislation will assist in resolving other

complicated issues related to the Fund.-iﬁ'ﬁ-

modification of a security interest

® a notice to creditors of an intended bulk transfer
must be recorded, published and delivered Lo the county
tax collector at least 12 business days before the transfer
is to be consummated

® upon every bulk transfer for cash or for an
obligation to pay cash in the future (except forsuchasale
by auction) it is the duty of the transferce (or escrow
agent) to apply the consideration to pay the debts of the
transferor which are filed in writing by creditors with the
transferee, or transferee’s agent or escrow agent, prior to
the consummation of the transfer. Payment of claims to
be in the manner prescribed. (Section 6106)

® the notice to the creditors required under Scetion
6107 shall now include the name and address of the

ONE MORE TIME —
ON USURY

In an article on the subject of usury in the
Fall 1978 issue of the Bulletin, the statement
was made that the DRE legal staff was of the
opinion that the prearranged sale of a
purchase-money promissory note to a third
party for the purpose of financing the sale of
real property would be considered by a court
to be a loan and thereby subject to the usury
provisions of the California Constitution. In
light of a recent holding of the California
Supreme Court in a casc entitled Boerner v.
Colwell Company, 21 Cal. 3d 37, it now seems
ddubtful that a California court faced with
the question will characterize the prearranged
sale of a promissory note carried back by the
seller in a real property transaction as a loan
unless the sale itself was riot a bona fide one;

In the Boerner case the plaintiffs entered
into a contract with a builder for the
construction of a vacation home. The
plaintiffs requested that the builder arrange
the financing, and the builder did arrange
construction financing with defendant,
Colwell Company, a mortgage banker. The
arrangements were made in accordance with
an established program in which the details of
the financing were specified by the defendant.
In addition before agreeing to finance the
construction, the defendant checked the
credit of the customer and made a desk
appraisal of the value of the real property as
improved with the structure to be built. Funds
were not available for the construction until
the defendant had accepted the construction
contract for purchase. Upon acceptance, the
defendant recorded the contract and the deed
of trust securing the owner’s obligations
under the contract. In short, the construction
of the vacation home was financed by the
prearranged sale of the construction contract
to defendant.

The interest paid by plaintiff to defendant
to finance the construction exceeded 10
percent per year and plaintiff commenced a
class action claiming that the financing
constituted a loan at usurious interest rate.

In a 4-3 decision the Supreme Court
characterized the {inancing arrangement as a
bona fide credit sale and therefore not subject
to the usury laws. The majority concluded
that the applicability of the usury laws “must
be limited to those cases in which the record
clearly reveals that the substantial intent of
the parties was to effect the hire of money at
an excessive rate of interest rather than to
finance a bona fide sale of property.”

person with whom claims may be filed and the final date
for filing claims

e in any transaction handled by an escrow agent, the
transferee shall deposit with the eserow agent the full
amount of purchase price or consideration; no funds
shall be drawn from escrow prior to the actual closing
and completion of the escrow for payment, in whole or in
part, of any commission, fee or other consideration as
compensation for a service which is contingent upon the
performance of any act, condition, or instruction set
forth in the escrow.

A copy of this bill may be obtained by writing
to: Legislative Bill Room, -Sucr;lmcnm. CA 95814,

Chapter 490, Stats, 1978,) -~
(Chapter ats ) DRE
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by
Larry Alamao, Styff Counsel

LLast July the
Depariment of Real
Listate and the Strue-
tural  Pest Contro}
Board heid a series of
joint  hearings into
structural pest control
related problems
affecting  real estate
transactions. The
hearings were prompted by the more than
3,000 structurgl pest control complaints
received annually by the two Departments,

Commissioner David H. Fox, who chaired
the first heaving held in Los Angeles, observed
that the structural pest control industry costs
California citizens some $250 million each
year.

The hearings addressed such matlers as;

i

e the selection of inspeciors

& the cost of inspection and corrective

work

¢ incomplete reports and improper repairs

@ mulliple reports and failure to disclose

that more than one report exists

¢ forms and practices,

During the three days of the hearings (held
in Los Angeles, San Francisce and San
Lriepo) over 50 witnesses testified. Apearing
were witnesses from large and small real
estate brokerages, pest control (inms and a
puniber of consumer complainants.
Witnesses testified that:

¢ infestations and structural damage were

often overlooked

& reports were kept concealed

e reporl “shopping” frequently oceurs

¢ very few persons (including real estate

Heenmsees) understand  or can read
structural pest control reporis

& cerfain structures o arcas  of an

improved property are oflen exeluded
from inspections
© Pressure I8 sometlmes exeried Lo over-
Took items which should be reported

@ quite often no one will accept responsi-
bility for problems which are reported or
oceur as a result of the report contents or
omissions.

The last point prompied one member of the
hearing panel 1o deseribe the structural pest
control  processes  as  “a couspiracy  of
sonresponsibility,” One witness  observed
thai pest control difficuliies are the single
most {ime-consuming problem in residential
read property sales.

The bearings produced peneral agreement
that improvements are needed in pest control
operations. Among the many supgesicd
sofutions were:

e inereased training of structural pest
conirol inspectors and cducation of the
public al large o0 structural pest control
matters

e the peed for greater involvement and
assistance on the part of real estate
agents

e preater enforcement efforts to remove

dishonest practitioners

s simplified forms and practices

s the need for full disclosure of all

structural  pest  control reports  and
documents prepared in & particular
transaction.

In addition to testimony on abuses, a
number of witnesses described how they
managed (0 avoid most struetural pest
controt problems. In general, real estate
Heensees  were successful in handling or
conirolling structural pest control difficulties
because thie licensees simply took the time (o
read and understand the inspection reports
(and ask questions, if necessary), Further,
these heensces closely monitored the entire
structural pest contrel proecess and helped
their clients when probiems occurred.

Finally, the lcensees who avoided the
normal structural pesi control pitfalls usualiy
cxplained to their clients what was taking
place and why. The hearing panel was tokd
that larger real estate offices usuvally have
formal structural pest control fraining
programs for their sales associates. bnsmaller
offices an experienced Licensee will closely
supervise structural pest control matiers.

A report on the testimony, findings and
suggestions made at the hearings has been
compiled. The Department of Real Estate,
the structural Pest Control Board, interesied
real estate licensees and pest control

operators are werking 1o implement the

sugpested improvements coming from {he
hearings.

(Ediver's mete: Manp ceal csante licetseey Bolteve there 1y aregiirentent o
deliver amly aae seport and monce of csmpleiten. However, whore the
freaser s sodvan 1o Befteve diat the repon dobeened does nai coniain
fradings of pestonico seted ki any ather copoet e delivered, e eomee
At disofose e vepord ol dolivered, Discpdunr v actizn has beon miiated
D the Depar it fit sucll @ fatlnee to dnclose). | SeSae.,
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REGULATIONS /e |
FI010, 11011 {except the fee provisions),
TROTLS, 1102, 1003, 11¢13.1, 11013.2,
11013.3, 11013.4, 11613.5, 11014, 11015,
11017, 11018, 11018.1, L10i8.4, 11018.5,
FI018.7, 11021, 11028, 11029, 11029.1 and
P1200 of Part 2, Division 4 of this Code,
{2) Sections 10237.2, 10237.6, 10237.7,
F0237.8, 10237.9, 10238, 10238.1, 10238.2,
H0238.3, 10238.4, 10238.5 and 10238.6 of
Ariicle 6, Chapter 3 of the Real Fstate Law.

oo

(1) For purposes of administration of
Article 8, Chapter 3 of the Real Bstate Law:

(1) The termy *real properiy scouritics
dealer” in Scetions 10237.6, 10237.7, 10237.8,
10237.0, 10238, 10238.1 and 10238.3 of the
Code shall be read to sefer to an applicant for
& permit to seli or lease or to offer to sell or
fease o this state, lots or parcels i oa
subdivision situated outside of this state,

(2) The terms “yeal property security” or
“real property securities™ in Sections 10237.2,
10238.2, 10238.3, 10238.4 and 10238.6 of the
Code shall be read to refer to subdivision
mierests in a subdivision situated outside of
this state,

(3} The teyim “public repor™ in Seetions
11013.5, 11018, 11018.1, 11018.4, 11018.5,
110187 and 11029 of the Code shali beread to
nmean “permil”.

{c) The report referred to in Section
H0238.1 shall contain such information as the

Spring 1979

Commissioner may determine to be material
te the filing and to the permit issued pursuani
to Section 102384,
ARERE SECTIO
BIEG READN o0

2792.6. Reguired Documents for
Condominlam and Planned Development
Public Report Application.  An applicant
for a public report [or a planned development
or condominium subdivision shall submil the
following documents with the notice of
infention and qguestionnaire or as soon
therealter as possible:

(2} A current policy of title insurance or
preliminary tigle veport covering all of the
subdivision interesis for which a public report
is sought including, bui not limited to, the
following contens:

{1) A lepal description of the subdivided
property.

(2) The nature of the interest or estale
covered by the poliey or report.

(3) The record owner of the inlerest or
estate covered by the policy or report.

{4 All casements, liens, rights, interests
and claims disclosed by anexamination of the
indices in the office of the recorder of the
county in which the property is located.

FCLE
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(5) The existence of the encroachment of
improvements over Haes of record title.

{6} All mechanies liens arising out of work
completed or work in progress.

(7 The existence of assessments or
potential assessments for. public
improvemenis completed or under
construction.

(b Evidence of the financial arrangements
to assure completion of all on-site und off-site
improvements included in the offering,

(c} A detailed statement as Lo the method
of {inancing the sales of subdivision inferests
fo purchasers thereof.

(d) Where appropriate, a schedule of the
fractional interests in the common arca to be
goquived by purchasers of individually-owned
subdivision interesis,

(¢) A copy of the declaration of covenants,
conditions and restsictions Tor the subdivision
development.

(N A copy of all proposed governing
instruments  for the owners’ association
mcluding,  where  applicable, articles  of
incorporation or association, bylaws,
management agreement and rules for the use
of common areas and recreational Tacilivies.

{8} Acopy of exemplar escrow instructions
including at least the following:

{i} A deseription of the nature of the
trapsaction,

(2) Provision for the reiurn to non-
delaulting buvers of funds deposited toward
the purchase of subdivision interests if
escrows are noet closed by a date preseribed in
the instructions.

(3) The pame and address of the escrow
depository to be utilized.

(4) Where applicable, directions to the
cserow depository to assure complianee with
the provisions of Section 11018.5(a)(2)}{B) of
tie Code.
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(h) Where appropriate, a copy of the
agreement enfered info with the county
assessor pursuant 1o Scction 2188.3 of the
Revenue and Tuxation Code,

{i}y In the case of condominium
development, a copy of the plan recorded
pursuant to Seetion 1351 of the Civil Code.

() Where applicable, a copy of the
subdivision map or parcel map filed with the
county recordes.

(k) A copy of all agreements, promissory
aotes, deeds and deeds of frust and other
instruments o be issued to, or entered into
with, a purchaser of a subdivision mterest.

{1} If the applicant {or a public report is a
corporation, a copy of the resolution of the
Board of Direclors of the corporation
authorizing the filing of the applicaiion for a
public report.

{m) A detailed pro forma budget reflecting
estimated costs of ownership, operation and
maintenance expenses and reserves for the
subdivision projeet with comparative or other
data supporting estimates of expenses.

(n) Such otber documents as the
commissioner may require,

2792.8. Governing Iastruments for
Common Inferest Subdivisions, (a)
Governing instruments for the ownership and
management of subdivisions enumerated in
Section {1004.5 of the Code {common-
interest subdivisions) including the
Covenants, Counditions and  Restrictions
(CC&Rs), Articles of Incorporation
(Articles) and Bylaws shall ordinarily provide
far, but need not be limited to, the following;

(1) Creation of an organization (hereaflter
Association) of subdivision interest owners;

(2} A deseription of the common interests
of the subdivision owners or Jessees;

(3) Transler of title and/or coatrol of
commaon interests or of mutual and reciprocal
rights of use to the owners in common or the
Assoclation;

{4) Procedures for catcuiating and
collecting regular assessments from owners (o
defray  expenses atiributable to  the
awnership, operation or {urnishing of
common interests or to the enjoyment of
mutual and reciprocal rights of use;

(5} Procedures for establishing and
collecting  special assegsments for capital
improvements or for other purposes;

(6) Liens upon privately-owned
subdivision iniceresis for asessments levied
pursuant to (he CC&Rs and foreclosure
thereof for nonpayment;

(7) Policies and Procedures relating to the
disciplining of members for failare to comply
with provisions of the governing instruments:

{8} Creation of a governing body for the
Association;

{9) Procedures for ihe clection and
removal of governing body members and
officers of the Association;

(10} Evumeration of the powers and dutics
of the gaverning body and the officers and of
the Hmitations upon the aulhority of the
governing body to act without the prior
approvad of members representing a majority
of the voting power of Lhe Association;

(11) Allecation of voting rights 10
Association members;

{12) Preparation of the budgels and
{inaneial statements of the Association, and
far distribution to the Association members;

(13) Regular and special meetings of
Association members with notice
requIrements;

(14) Repular meetings of the poverning
body with provision for notice to Association
members;

{5} Quorum requiremenis for meetings of
members of the Assoclation and of the
governing body;

{16) Procedurcs for proxy voling at
members' meetings;

(17) Policies and procedures governing the
inspection of books and records of the
Association by mentbers;

(18) Amendment procedures lor those
provisions of the governing instruments
which relate to the ownership, management
and contral of the Association and/or ihe
common inlerests;

(193 Prohibitions against or restrictions
upon the severabitity of a separately-owned
portion from the comumon interest portion of
a subdivision interest;

(26 Conditions upon which a partition of a
condomininim project may be had pursuant to
Section 1354 of the Civii Code;

(21) Action to be taken and procedures Lo
be followed in the event of coendemnation,
destruction or extensive damage (¢ the
subdivision interests, including provisions
respecting  the  use and  disposition  of
insurance proceeds or damages payable to the
Association or Lo a trustee on behall of
ewners on account of condemnation,
destruction or damage;

(22} Anmnexation of additional land to the
existing development where appropriate;

(23) Architectural and/or design control;

(24) Special provisions for enfercement of
financial arrangements by the subdivider to
secure performance of his commitment 1o
complete common-area improvements,

(25) Granting of casements or use ripghts
affecting the common arcas,

(b) The Commissioner will ordinarily
consider provisions of the governing
instruments proposed for a common-interest
subdivision to constitule “reasonable
arranpements” under Section 11018.5 of the
Code il the provisions are in substantial
conformunee to the applicable standards
preseribed in Sections 2792.4 and 279215
through 2792.28 of these Regulations and if
they do not otherwise arbitrarity deny, limit
or abridge the right of cwners with respect to
management, maintenance, preservation,
operation or control of their subdivision
interests,

read:

219211, Undivided Interests Subdivie
sion--Requived Docwmends.,  An applicant
[or a public report for the sale of undivided
mterests in subdivided land including the sale
of subdivision imerests in community
spartment projects and stock cooperatives
shall submit the following documents with the
notice of intention and questionnaire or as
soan thercafler as possible,

(a) A currenl policy of (itle insurance or
preliminary title report covering all of the
subdivision interests for which a public report
is sought including, bot not limited (o, the
following content:

(1} A legal description of the subdivided
propetrty.

(2) The nature of the inierest or estate
cavered by the policy or report,

{3) The record owner of the interest or
estale covered by the pelicy or report,

{4) All easements, liens, rights, interests
and claims disclosed by anexamination of the
indices in the office of the recorder of (he
county in which the property is located,

(5} The existence of the encroachment of
improvements over Hines of record title,

{6) All mechanics liens arising out of work
completed or in progress,

(7) The existence of assessments or
potential assessments for public
improvements completed or under
construgtion,

(b) Lvidence of the financial arrangements
to agsure completion of all on-site and off-site
improvements included in the offering.

{¢) A detailed statement as to the method
of financing the sales or leases of subdivision
interests 1o purchasers or lessecs.

(d) Copics of all instruments to be jssued
to, or entered Info with, purchasers of
subdivision interests including financing
instruments.

{e) A copy of declaration of covenants,
conditions and resirictions recorded, or 1o e
recorded, for the subdivision.

{f) Copies of all proposed governing
instruments for the owners assaciation
including, where applicable, articles of
incorporation or association, bylaws,
management agreements and rules for the use
of common areas and facilities,

(8) A copy olexemplar escrow instructions
covering sales of subdivision interests
including at least the following:

(1} A deseription of the nature of the
transaction.

(2) Provision for the return to
nondelautting buyers of funds deposited
toward the purchase of subdivision interests if
escrows are nol closed within the time
preseribed in the instructions.

(3) The name and address of the escrow
depository to be utilized,
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(4) Where applicable, directions 10 the
escrow depository to assure comiplianee with
the provision of Section | H018.5(a}{2MB) of
the Caode.

(k) Where applicable, & copy of the
subdivision map or parcel map filed with the
county recorder.

{) A narrative statement of the plan for the
lormwation and operation of the project.

(¥ A detailed pro forma budpet reflecting
estimated  ownership, aperaiion  and
maintenance expenses and reserves for the
subdivision with comparative or olber data
supporting the estimates,

(k) If the applicant for a public report is »
carperaion, a copy of ithe resoluiion of the
board of dircetors of ihe corporation
authorizing the filing of the application for a
public report.

(1} Where applicable, copies of  the
subseription, membership and/or eccupaney
agreements 1o be execuied by the purchaser of
a subdivision interest.

(m) Where applicable, a copy of any
regulatory agreement with a governmental
agency affecting the ownership and operation
of the subdivision praject.

(M) A copy of any proposed management
agreement between the owners association
and a managemaent ageni.

{(0) Such other documents as  the
Department may require.

AREND SECTEON 279206 OF ARTICLE
P2 PG READ:

I792.86, Reasonable Arrangements—
Assessments  and  Fiens.  (a) Regular
Assessments to defray expenses atéributable
to the ownership, operation and Nirpishing of
conumon inferests by the Association shall
ardinarily be levied against cach owner
according (o the ratio of the pumber of
subdivision interests owned by the owner
assessed (o the ot number of interests
subject Lo assessments,

{b) in the case of a subdivision offering in
which it is reasonable 1o anticipate that any
awner will derive as much as 1064 more than
any other owner in the value of common
services supplied by the Association, the

assessient  agaist cach owser may be
deterniined  according to a formula or
schedule under which the assessments against
the various subdivision inierests bear a
relationship which s equitably proportionate
to the value of the common services furnished
Lo the respective aterests.

{c} The subdivider-—and his suceessor in
inferest, il gny--is an owner subject to the
payment of regular and special assessments
against subdivision interests which he owns
pravided, however, thai the subdivider and
any other owner ol a subdivision inierest
which doces not include a  structural
improvement for human occupancy may be
exempted by the governing instruments from
the payment of that poriton of any assessment
which is for (he purpose of defraying expenses
and reserves dircetly  attributable (o the
cxistenee and  the wuse of (he structural
imprevement. The exempiion may include,
but siwil not necessarily be limited 10

(1) Roof replacement;

(2) Lxterior maintenance;

(3) Walkway and carport lighting;

(4) Refuse disposal;

{5} Cable welevision; and

{6) Domestic water supplied 1o living
unifs.

Any such exemption {rom thie pavment of
assessments shall be i effect only wtil a
notice  of completion ol the  structaral
improvenent hias been recorded or untll 120
days afler the issuanee of'd building permit for
the struciural improvement, whichever fivst
LU,

(d} The governing body of the Association
may nol, witheut the vote or written assent of
a majority of the voting power of the
Associntion residing in members other than
the subdivider, bnposc @ regular annnal
assessment per subdivision interest which is
more than 20%: preater than the repular
assessment for the immediately preceding
figcal year

(€} (1) In any fiscal year, the governing
bady of the Association may not, without the
vote or wriltten assent of a majority of the
voling power of the Association residing in
members other than the subdivider, levy
special assessments o defray the costs ol any
action or undertaking on behall of the
Association which in the aggregate exceed 54

of the budgeted pross expenses of the
Association lor (hat fiscal year,

(2) Every general special assessment shall
be devied upon the same basis as that
preseribed Tor  the levying of regular
assessments,

(3) The above provisions with respect to
special assessments do not apply in the case
where the special  assessment  against a
member is & rermedy utilized by the poverning
body to reimburse the Association for costs
incurred in bringing the member and his
subdivision interest into compliance with
provisions of the governing instrinments for
the subdivision,

() (1) Regular assessments sgainst the
subdivision interests in a phase of & multi
phase subdivision or against all subdivision
interests in o single-phase subdivision shall
commence on the date of closing of the first
sale of a subdivision interest in that plase or
on the fisst day of the month following the
closing of the first such sale.

{2) Exeept in those subdivision offerings
where there is an approved subsidization plan
which otherwise provides, veting rights
attributable to subdivision interests shall not
vest untl assessments against tose interests
have been levied by the Association.

(2) (1} A lien for regular or special
assessmenls against an owner may be made
subordinate by the CC&Rs o the lien of any
first mortgige or frst deed of trust (hereaf(er
collectively  first encumbrance) against
subdivision interests of the owner,

(2) In the case of a subordination of a lien
for assessments o a {irst encumbrance, the
transfer of a subdivision interest as (he resuit
of the exercise of a power al sile or o judicial
foreclosure involving a defavht under the first
encumbrance shall extinguish the lien of
assessments which were due and payable
priov to the wansfer of the subdivision
mterest,

(3) No transfer of the subdivision interest
as the result of o {oreclosure or exercise of a
power of sale shall relieve the new owner,
whether it be the former beneficiary of the
first encumbrance or another person, {rom
liability for any assessments ihereafter
becoming due or fyom the lien thereof,
REPEAL SECTIONS 299 THROUGH
2089.6 INCLUSIVE OF ARTICLY 23,
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