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Net Listing Does Not Relieve
Broker of Most Obligations

prepuared
hy
Burbara Leidigh, Counsel

tollowing a recent disciplinary proceeding
a real estate hieensee whe had listed property
under a net listing® was disciplined for
misrepresentation, faiture 1o present an oller
to the selier, and {ailure to reveal to the selier
the amount of commission 1o be received
fronm the sale. The licensed™s real estate license
wus revoked and the licensee was given the
right to obtain a restricted real estate license,
The time for appeal from this decision had not
expired a3 of this writing.

FACTS

The  Administrative  Law  Judge who

presided at the hearing found the following

facls:

b The real estate ficensee (R) obtained o
net  listing from  the scller (8)
authorizing the sale of property, The net
listing agreement provided that S would
receive 510,000 net from the sale, and
that R would receive any cxcess over
$10,000 as & commission,

2. Alter determining (he value of the
property, R set the pricc and advertised
it for sale at $13,950,

3. Rsubsequently received an offer from B
1o purchase the property for §12,950.

4. Rorefused to presentthe $12,950 ofler to
5, falsely representing 1o B that § had
tumed down other offers for that
dnount.

5. Subsequently, R reecived an offer from
B lor $13,950 and began the sieps
necessary o transfer title (o B and to
pay 5 $10,000.

6. R failed to present B%s $13,956 offer to
5.

7. R failed to reveal te S the amount of
compensation that he expeeled o
realize from the transaction before S
signed documents relinquishing title 1o
Po 8 learned the amount of R's
compensation  after title had  been
wransferred 1o B,

':. ._.\_:_?.:.-Iu, i Bt winch provides iy the agent niey et as

CERIEISIEON I ey services b s recenvad over wid abiove et
anrtpl o e recaived by The owner

DISCIPLINARY ACTION |

The hearing officer determined that cause
for discipline had been established under
Business and Prolessions Code Scciions
EOI76(a) (misrepresentation), 10176(g)
(failure to reveal the amount of commission
to the scller) and Repulation 2785(a)(5)
(failure to present offer to seiler).

“DISCUSSION

Frequently real estate Hicensees have the
mistaken impression that if they have a not
listing they necd not comply with the usuul
disclosure duties owed by the agent to the
seller. This impression is probably caused by
the idea that the *net listing exeeption™ 1o the
agent’s usual duties is much broader than it
actually is,

Under the usual listing agreement, which
calls for compensation ol the real estate agent
ala negotiated percentage of the selling price,
the agent must, as part of his or her fiduciary
duty, disclose Lo the seller all material facis.
For net listings, however, an exception has
been carved oul by two court cases with
essentially similar facts, in which the broker
failed to disclose 10 the seller the buyers
identity, and did in fact purchase the property
for his own account, Afen v, Dailey (1928) 92
Cal, App. 308, 268 P. 404 and Pascal v.
Corten (1962} 205 Cul. App. 2d 597, 23 Cal
Rptr, 357, In these cases, the vourts held that
the broker did not vielate his fiduciary duty,
However, in all other types of cases invalving
a nef listing, in which [uil disclosure of all
material facts was not made o the seller, the
courts have found a violation of the brokes’s
fiduciary duty. Thus, it appears thai the
exceplion has not been extended beyond the
facts set forth in Allen and in Pascal,
Generally, it appears that the net listing
exception is Limited 1o (hose situations in
which a non-disclosure could net endanger
the selter’s financial interests, and in which the
licensee’s interests are not placed ahead of the
scller's interests. Where non-disclosure may
work to the scller™s detriment, {he rationale
used 1o justify the result in A e and in Pascal
cannol be applied.

In the case discussed herein, R failed o
present all offers to 8, and additionaliy failed
to reveatto § the amount of his commission in
the sale. Inberently, by (ailing to present the
lower oifu he pu)motcd lus own iumncmi
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This is the second in a series of articles by
the Califernia Department of Corporations
(“I2OC™) on the regudation of the offer and
sale of interests in smal real estate syndicates,
sometinmes referred 1o as “minj-syndicates”
because they have less than 100 inerests.
Interests in “mini-syndicates™ arc “securitics™
subject to regulation under the Corporate
Securities Law of 1968 (Section 25000 et seq.
Corp. Code, “CSL"), The “value” of the real
property to be acquired witl investors’ moncy
has no bearing on whether the interests are
“securitics.” The offer and sale of these
interests must be quakified under the CS1,
unless an exemption is avatlable,

Qualifying the offer and sale of these
securities should not be difficult, i the
syndicator and his or herattorney arve familiar
witl the rudes under the CS1Lin Subchapicer 2,

Chapter 3, Title 10, California A(imlnnll.sllw
Code. Sut d]ilLiL 10 ofthe rules deals with real
estate programs, A compleic application
package may be oblained from any office of
DOC.

Any security for which a registration has
been fited with the Securlties and Exchange
Comuigsion (“SEC™ under the Securities
Act of 1933 in conncction with the same
offering may be qualilied by coordination
under Section 25111 If the interests are ot
registered  with the SEC, an application
should be filed under Scction 25113, An
applicant  should  study the application
package and make sure that all required
information is properly set forth. A
completed Consent to Service of Process
must bunc]udud Inaddiion, lhcap)hmnon
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1981 Supplement to Real Estate
taw Book is now available for
$1.00. This includes postage and
handiing. Mail request and check
payable fo the Department of Real
Estate fo:

Depariment of Real Estate

P.O. Bex 160009

Sacramenio, CA 95816

ATYENTION: Bock Purchase,
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dames of persons ie whom licenser are denied upon

FOR YOUR INFORMATION

The following are brief sununaries of the numerical code seetions listed alter

cach

licensee™s name. The full context of the various sections is found in the Business and

Professions Code and the Regulations of the Real Estate Commis

sioner, both of

which are printed in the Real BEstate Law book available for purchase from the
Departiment of Real Estaleat $3.00 plustax. Code sections summarized will vary from
issue to issuc as they will correspond with the particular disciplinary listings.
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TAX ASSESSMENTS

Property assessizent rolls for 198182 will
launch California’s new policy of \howmg
assessed values at 1009 of their taxable value
rather than the 259 level that has been in use
sinee 1955,
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be alarmed when their 1981 ax bills-the first
installment of which is due next December
show an apparent four-fold increase over last
year's values, plus the authorized aillowance
for a probable normal mw-yca rgrowth of two
pereent,

Pope cxplained that as these assessments
are quadrupled, the tax rate will drop in the
same proportion to one pereent of the taxable
value. (Actually, most ratés around the state
will exceed the one percent amount because of
voter-gpproved debt service that existed when
Proposition 13 was adopted, In Los Angeles
County the rate will average close (o 1.2
pereent.)

“Taxes will not chanpe, except {or the
authorized two percent tncrease, untless there
has been an ownership change or new
counstruciion.” noted Pope. *A Constitstional

o : A ; N - . .
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Narse Attrens ot changed the standard of 25 to 100%; of
tuxable wvalue effective with the 198182
Pewes ik (REHY oo S B N6, S Teancncn e 9 250 Assusmci}l roll.  With the concurrent
Cirldwetl, Howand st qREBE .o L A3 E dldadale Blvet, w209, Fasle Uty L. .31 26 50 redaction in tax raies, the tofal tnxes p;]id on
the new value standard wiil be identical o
what they would have beenunder the old 25%
value standard and the old tax rate.”
FRANCIISE ADS .. oL o ek “Tofit the newsiuation,” Pope added, “the
i y: . ¥ . } .
1984 Bulietin Indey - 15 0 101 SE REEX INSIECTE? 1AS AN $1,750 Homeowners' exemption will be
P3er T o . ' \ o o adruple >y § I the §
By fssue and J]_)ng . R guadruy ‘L(f £ AW‘(_)U(“ and . $1000
: Veterans' exemption (o $4,000.
S-S The State Constitution has long required
CANINTANDAVTIER DISCLAINERS DO NOT TN ¥ . e 2 . N i v
PROVECT AGATNSE NONDISELOSURES Wint full value assessments i compiling the
OF ALATERIAL FACTS | TR STOBILEMOMES. oo Witk 1 agsessment roll. However, over the past years,
BROKER Findng The Mudel Year . - Wine 1) assessments of less than 160% prevaited
Agent’s Npecial Statutons ey . MELTIPLE LISTING throughout California. In 1933, assessient
Broker Contrelled Escrow and Taasd Accsmm \\ ANIF CARTWIRGHT AC) .. Fultd l(llll) 51“(“(—5 \1]0\\’(-(1 S(} T 1o I)L [i}b 7”'\,‘“'““:,
Corpusie hoker ..
Gaud Ao vianges v Going, 1o Sue L NOTAHY LAW ENFORCEMENT .o L i level, As a resull, all 38 countics were
Ginidlelipiasy fes Broker Eiee 1 Een gt » s bre (324 T I v it
l:l;::| ;::-‘I!r:;}.w "::;mn:’ klllu-E“\;::::m:m\“.N.,“.”‘h. PEELIW REPROVALS Loo0 o0 o ., Wins-i 1 qu.idil/.t.(i to 50’% (.)I h.i}.} \dmt’ and state
W I3a Gel Camplaints oo T A ORY COmsn N assessment rolls  of lil?hly property were
. o o REAL ESTATE A HORY COMMISSON . Lo oo Kl C()ll‘.t]'.‘rl}(‘-(i m {hC 5[),‘}{) ratio.
CALIFORNIA BOUSING STOCK—STATISTICS ... L. REAL PROPEITY SALES CONRACE During World War 11 assessors’ olfices
VICTIM-—VENDEES . oo . L B TR

CALVEE LOAN PROGRAM -« LGAN 5TATIETICS

CONTINVING EDUVCATION
Memos o0 o

Continuing Fda
Notives ...

BEPARTMENT OF IIAL ESTATE

......... Sum-dp Fadleof Wie-o

. St

REGUIATION CUANGES. ... .o

SECURITIES

SOLAR DIREC

TORY o

Bk ahe Foath Been Told ..o oo

Spesls Fail-d

Wit

. hpred

were understafled with the result that as rapid
inflatton  during and alter the war sent
property values soaring, most  propertics
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The regulations summarized herein, or printed in (ull, became cffective on January 2, 1981,
except Section 27918, 2792, 18, and 3009{c), all of which became cffective Februiry 6, 1981,

A supplement to the Reaf Estaie Lavw book printed by PRI is being prepared, 11 will include
these regulation changes as well as 1980 Real Estate Law changes. it should be avatlable by May |
1981, at any DIRE office for $1.00, including postage and handling.

Section 2705 Amends subseetion (k) to include time-share estates and time-shiare uses under
Subdivided Lands Law for regulation by the Real Bstate Comnmssioner, Section 2753 is
amended:  Requires the broker to return immediately to the salespersen upon the termination af
cployment and on demand, the salesperson’s license certificate. Sections 2780 and 2781 are
amended:  Business and Professions Code Seetion 125.0 provides that persons licensed under
the provisions of the Code are subject to disciplinary action if the licensee refuses 10 perfonm
ficensed activity, sids orincites the refusal to perform such activity by another licensee, or makes
any diserimmation or restrictions in the performance of the licensed activity on the basis of race,
color, sex, religion, ancestry, physical handicap or national origin. These amendments add
marital status as a prohibited basis for discriminatory conduct by a licensee. Secrion 2790.1 iy
amended:  Calls Tor subdivision [Hing {ves (o be the maximum set lorth in the law, with certain
speeilied exceptions, New Section 2794 Provides for purchase money disbursements. Business
and Professions Code Seetions 11013, 2and TE013.4 prohibit generally the sule or lease of lots or
parcels within a subdivision {in siuations where (1) the subdivision is subject 1o a blanket
encumbrance and there does not exist in the blanket encumbrance orsupplementary agreement a
release clause or (2) the subdivision is not subfect to a blanket encwmbrance) unless the subdivider
ercates a deposit arrangement, bond, or other alternalive device to protect the interest of the
purchaser or fessee until, among other conditions, cither party defaults under their contraet for
sile or lease, or the subdivider orders the refund ol money to the purchaser or lessee, This new
section permiis a subdivider to charge a defaulting buyer for expenses incurred by the subdivider
and lor liquidated damages as allowed by faw, while proteciing the prospective bayer {ront an
unfounded determination of defauit. A subdivider may claim against a deposit pursuant (o a courl
or arbitrato)r’s determination ol default, or a waiver by a buyer thercof,

New Section 27911 Current law specifies one of the conditions under which a subdivider
may sell or lease subdivided 1ots or parcelsis that the entice sum of money paid ovadvanced by the
purchaser or lessee of any such lot or pareel, or such portion thereef as the Commissioner shall
determine is sulficient to protect the interest of the purchaser or lessee, shatl be deposited inan
escrow depository acceptable to the Commissioner. This section provides that the money
deposited in eserow nwust be ordinarily the entire amount advanced or paid.

Section 2791.2 is repealed and new Section 2791.2 is adopted:  Current law provides that one
ol the conditions under which a subdivider may sell or lease subdivided lots or pareels is that a
bond 1o the State of California be furnished 1o the Commissioncr for the protection of purchascrs
or fessees of such subdivided lands, in such amount and subject to such terms as may be approved
by the Commissioner, This section provides that the sum of the bond(sy shatl erdinarity cover the
aggregate amount ol money paid or advanced, less any amounts held in eserow. Section 27913 is
repealed, New Secéion 2791.3 is adopted (o provide, pursuant 1o Business and Professions Code
Section T1013.4(d)(2), that the sum of a lien and completion bond or bonds [or onsite
construction work furnished by a subdivider shatl ordinarily be notless than 1209 of the estimate
of the towl cost of the construction work.

Section 27914 is repedfed, New Section 27914 is adopied designating acceptable escrow
depositories under Business and Professions Code Sections 11013.2 and 11013.4 1o be escrow
agents fteensed by the Corporations Commmssioner, banks, trust companics, savings and loan
associations, tite insurers and underwritten title companics. In exceptional clecumstances the
Commissioner may approve an escrow depository other than those listed. New Section
279r1.6:  Business and Professions Code Section 11013, 2(b) specifies one of the conditions under
which a subdivider may sell or lease subdivided lots or parcels subject (o a blanket cncumbrance is
that the title to the subdivision is to be held in trust under an agreement of trust acceplable 1o the
Commissioner until a proper release from such blanket encumbrance is obtained. This section
designates 2 trust company as defined in Seetion 107 of the Financial Code as a trustee acceplable
o hold title (o a subdivision. New Section 2791.7:  Current law prohibits an owner or subdivider
{rom selling or leasing lots or parcels within a subdivision uniess the subdivider complics with the
purchase mancy protection law contained in Business and Professiens Code Seetions 1H013.2 or
{10134, This section requires the owner of asubdivision which is exempt from subdivision public
report provisions under Section 110104 (o seek Departmentapproval of its method of protecting
purchase money to comply with Section THO13.2(b), (¢}, or (d) or Seetion LIO13.4(b), (), (d}, (¢),
or (1) of the Code, Mew Seefion 2791.8:  Requires subdividers to maintain proper records of all
funds received fron prospective purchasers or lessecs pursuant to Business and Professions Code
Sections T1013.2 and 11013.4. New Sections 2742, 27921 and 2792.2:  Delines “substantially
complete” subdivision public reporl applications. Secfions 2792.6 and 279211 are repealed,

L fContinued o nex) page)
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Now that the Continuing Lducation
reguirentent for license renewal has been ir
cffeet for several months, som
misconceptions or misinterpretations of the
requirement by licensees have become
apparent, They are worth mentioning here.

Many licensees are of the opinion that if the
Continuing Education requirement is not met
by the time license renewal is due, then
rencewal will not be possible unless the real
estale examination is again taken and passed.
Such is not the case.

Section 10201 of the Real Bstate faw
provides that the holder of any license who
has failed to renew it priov to the expiration of
the period for which it was issued and who has
otherwise qualified for such license may
rencw i within two years of the expiration
date by payment of a late renewal fee. Section
10171 states that leense renewal will be
denicd unless the applicant has completed the
Continuing Education requirements set forth
in the law. A licensec may, therelfore, renew
on a late basis within two  vears afier
expiration of a lcense by payment of the
appropriate late fee and submitting proper
cvidence of having attended approved
Continuing Education offerings. The only
time the real estate examination wilt again be
required is if the licensee {ails 1o exercise the
renewal vight within two years after licen
expiration,

Many licengees who have every intention of
completing the 45 hours of Contlinuing
Education are unable to do se because ther
plan of attendance did not allow sufficient
gme Lo substitufe allernative offerisgs. Many
licensees wait until the last few months prior
(o license renewal Lo attend offerings of their
choice and then Gnd that they are cancelled,
Sometines unforseen personal clrcumstances
prevent atlendance. At that point, there may
not be other offerings available 1o atiend 1o
renew the license on time. Also, licensees may
be foreed to attend an offering that is not
pariicularly beneficial buf must do so te meet
the renewal deadline,

Licensces are urged to begin altending
offerings as carly as possible and practical so
any unforeseen cirewmstanees can be handled
more casily

COURSE v_; RIF I(__Aii{}N !(}RM

All licensees are required 1o Lmnplc(c RL
Form 251 (Continuing Education Course
Verification) in addition to the application
submitted for lhicense renewal, All offerings
attended, for which a completion certificate
was received, are o be listed on this form by
offeror approval number, The thirteen dight
approval number should appear on the
certificate received from the offeror. H the
DRE determines that one or more offerings
listed is deficient in some respect, the licensee
wiil be so notified. Upon correction of the
defictency by the licensee, & new {ully
completed RIE Form 251 is to be resubmitied
listing a/f offerings ‘ande -not just the one
Or Ones in (]ULSUOH DRE
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imterests and jeopardized the sate of ihe
properly. Likewise, in failing 1o reveal his
comnussion 1o S, where S could have received
substantizlly more for the property, and the
commission was disproportionately Jarge, R
sromoted his own interests at the expense of
.

In cases such as tls, failuwre to discharge
disclosure obligations may spawn civil action
againsl a real estate licensee for fajlure to
satisfy fiduciary dutics. Additionally, the
Department  has  statutory bascs {or
instituting  diseiplinary action against a
licensce with a net listing who does not make
full disclosure. First, the Real Fstate Law
provides for disciplinary action whenever g
licenses, in the course of licensed activities,
makes a substantial misrepresentation. This
seetion  does  not require a  fiduciary
refationship with the party o whom the
misrepresentaiion s made. In the case
discussed herein, R misrepresented o B the
seller™s willingness 1o accept Lhe $12,950 offer
and was disciplined, in part, for so doing, R
also misreprosented 1o S by failing to present
offers, thereby impliedly representing that no
oflers had been made, R thus also violated the
Real Estate Law's express requirement that
atl offers be presented o the sedler, Lastly, R
{ailed vo carry out the duly 1o advise S belore
or at the time when S comtractually agreed to
the sale, the amount of R’s compensation,
commission or profit as a cesult of the sale,
This requirement carvies no exception for net

stings.

Lo light of the abeve limitations on the *net
listing exception,” a real estate licensee using
a net listing agreement is wise 1o observe the
disclosure dutics which exist under any other
listing agrecment, ~dsdis

LRE

DRE Research and Educatio
‘Advisory Committee

“Reat Estgte Commissioner David 1, Fox
recently appointed five preminent-beople 1o
this advisory commiltee, " : :

Named as membersol the
Ruby. Bims . of - Oakland, “Regional " Vice
President -of tthe. Californis: Association. of
RealsEstaie Brokery; L3 Cheit, Tean,
Scheolsiof Business T Ad AENISLEaLion,
Faiversity of California, Berkeley; Gerald D,
Cresei, Special Assistant: Lo the Communizy
i s cChancellor :
SWilliam B Hippaka, Profes
_ ¢ Law ung:; we, |
State Universily, SanDiego; and Don ¢
Roberts of Whittier, Honorary-Directo rfor-
Life of the California Association of Realiors.
: 358, Tesource 1n-the
DRE ulating Thow - the  Department
may stz the Real :Estate Bducation
and Resgareh Fund dn-the ad ]
cducation .and ‘research in real estate. ]
fund.is -available by contract for iprograms
and projects approved by the Commissiandy,
at meeredited institutions. of bigher learning
and/or . qualificd associations and
corporations, g - S

commiltes are:

or,

¥ acational,

nance, California.
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Seclion 2792.18 is amended:  Business and Professions Code Section 110185 requires the
Commissioner (o issue a subdivision public report if he finds, among other facts, that reasonable
arrangements have been made to assure the completion of the subdivision and all off-site
improvements included in the offering. With respect (o the voling rights of subdivision
association members, this amendment provides expressly that no regulation, which requires the
approval of members other than the subdivider for action to be taken by the association, is to
preclude the subdivider from voting bis interests, except as specified. The amendment clarifies
permissible methods of approving aclions by associations where a dual or single class of voting
membership exists. Section 2792.25 is amended: The practice of diserimination in housing
acconunodations because of race, color, religion, sex, marital status, national erigin, or ancestry
is against public policy. This amendment revises regulations prohibiting certainrestrictions upon
alienation to conlorm to the above grounds (marital status added), Also provides thatin g hmited
equity housing cooperative, the purchase and sale of the stock or membership interest of a
resident-owner shall be controlled by the Association as prescribed in Seetion 33007.5 of the
Health and Safety Code. Section 2800, subdivision () is amended: Requires the sale,
conveyance, transfer of title in trust, or granting of an option Lo acquire § or more subdivision
interesis in a subdivision other than a time-share projeet or 12 or maore time-share estates or ime-
share uses in @ fime-share project be reported to the Commissioner as a material change in the
offering, Section Z801.5 is amended:  Revises the definition ol condominium, stock coaperative,
and community apartment projects by mereasing the required number of units, shareholders or
apartments needed o gualily the project as a subdivision from 2 or more (o 5 or more. Seefions
2810, 2811, 2812, 2813, 2815, 2816, 2817, 2818, and 2819 are repealed and confents of these
sections renumbered as Sections 2791, 27911, 2791.2, 27983, 27914, 2791 .5, 27916, 2791.7 and
2791.8.

Section 2820.2 is amended fo read:  “Discretionary Project Approval. Except as otherwise
provided in this Article, the issuance of a final or prefiminary public repoyt by the Depariment
under the provisions of the Subdivided Lands Law constitutes the ‘approval’ of a ‘discretionary
project” for any project in which the Department is the lead agency. If the Yocal ageney’ charged
with the responsibility for approval’ of construetion of a subdivision project has granted
permission for onsite construction under a ‘categorical exemption” or by muinisterial action, then
the issuance of a final or preliminary public report shall not be subject 1o the "approval® by the
Department as a lead agencey. " Section 2820.4 is amended to read:  “When ‘Approval’ Oceurs,
‘Approval’ by the Depariment of a subdivision project for which it is the Jead ageney’ oeeurs at the
time of the issuance of a prefiminary or {ival public report. Ifa prefiminary public report has been
issued, the issuance of a final public report for the same subdivision project is a ministerial act
unless otherwise expressly stated in the preliminary public report.” Section 2821 i wnended 1o
read:  “local Ageney as Lead Agency. The local agency” which grants approval’ of atentative or
parcel map orissues other entitlement pussuant (o provisions of the Subdivision Map Act, and
Jocal ordinances forimplementation thereof, is the lead agency’ for subdivisien projects for which
the Department dssues a final or preliminary public report.” Seetion 2821.2 is amended to
read: “Categorical Exemptions for Amended and Renewa! Public Reports. The issuance of an
amended pubkic report or a venewal public report pursuant o Scction 2795.3, Title 10, California
Administrative Code, is categorically exempt from the requirement for environmental impact
evaluation under (his Article unless there are proposed changes in the setup ol the subdivision
offering invelving significant alicrations in the use or condition of land, water or other physical
atiributes of the subdivided property which were not confemplated, and (hercfore did not have,
envirenmental impact evaluation «l Lthe time of “approval’ of (he subdivision project by the
Department as lead ageney.” Such categorical exemptions inchude, but are not Hmited to, changes
of ownership of the subdivided land oflered for sale, changes in the means lor finanecing the
purchase of subdivision interests and proposals for construction and sale of on-site improvements
on subdivided fands which have previousty received environmental impact evaluation of off-site
nuprovements,”

Section 2840 is amended:  Under Business and Professions Code Section 10240 and 10241 real
estate brokers who negotiate a toan in any anmount Lo be seeured directly or collaterally by a lien
o real property rausl, before the borrower becomes oblipaied 1o conmplete the loan, deliver to the
borrowera wrilten statement, as specified. For a first trust deed loan ina principatamount of less
than $20.000 or a junior loan in a principal amount of less than $10,000 the broker nmust also
certify insuch statement that the loan is being made in compliance with specificd provisions of law
regulating real estate brokers (Article 7 of Chapler 3 of the Real Estate [Law). This amendment
conforms the form af the mortgage foan disclosure statenent as approved by the Commissioner
to state that a broker certifies comphiance with the real property loan law for [oans within the
statutory Hnits.

Sections 2850, 2852, 2852.1, 2852.2, 2852.3, 2853 and 2856 of Article { 7w dvance Fee Rental
Agents—are repealed. New Sections 2850, 2851, 2851.1, 28512 and 2852 are adopted—Prepuid
Rental Listing Sevvices. New Section 2850:  Preseribes the conditions under which a person
ticensed as a real estate broker may obtain a prepaid rental listing service license, “Prepaid Rental
Listing Service License for Real Fstate Broker, ITa real estate broker desires to do business under
a prepaid remtal Esting service (PRLS) license rather than under his or her real estale broker
license, he or she may obtain a PRLS license by salisfying the application and fee requirenients of
Section HH67.3(a} of the Code, the bonding requirement of Section 10167, 7 and, if applicable, by
liling the consent-io-service statement referred to in Section 10167.6, 1f licensed asa PRLS, arcal

LG inued on pae é:)J
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On September 28, 1980, Governor Brown
signed as ap urgency nicasure Senate Bil 1564
(Chapter 1G5}, Statutes of 1980), It became
clfective on that dase.

SB 15064 establishes a repulatory scheme
and the ground rules Tor the operation of
prepaid rental listing services--commonly
known in years past as advance fee rental
agents. The folowing is a briel summary ol
the more significant features of the bill. We
urge those who will be engaged or counseling
in this operation o obtaina copy of the bill by
writing o legisiative Bill Room, State
Capitol, Sacramento, CA 95814,

LICENSING -

S 1564 adds Article 2.3 (commencing with
Section 10167) 10 the Real Estate Law and
repeals Scetion 10143, The bill establishes a
special Jicense for prepaid  rental listing
services, A real estate broker licensee may
however aperate a prepaid rental listing
service (PRLS) business under the broker
license, Most of the other statutory and
reguiatory provisious for the operation of a
PRILS business apply to a real estate broker
conducting the business under the broker
Heense.

A two-year PRLS Heense will be issued,
without examination, upon the submission of
an application and & $100 fee, There is an
additional fee of $25 Tor cach location other
than the main office. An applicant nust
satisly the departinent as to his honesty and
wruihfulness. To asgsist the departinent in this
determination, an applicant must submit i set
ol lingerprints and 5 $6 fingerprint processing
fee with the application {Section 10167.4)
Every PRLS licensee must provide evidence
of a bond, or cash deposit in licu of bend, in
the amount of $2,5300 for cach location
(‘S‘Lclion 10167.7). A real ostate broker
proposing to conduct a PRLS business under
the broker license does not have te post a
bond or cash deposit.

Under the terms of the legislation the
license and  bond requirementss  did not
became effective until December 24, 1980,
Unlicensed operation of a PRILS business on
and after that date is a violation of law.

The Departinent ol Real lstate has
developed an application form for a PRLS
ticense and the application package includes
an aceeptable format for the bond and a cash
depositsecurity, The following are considered
to be among the more significant provisions
of law 1o a person proposing 1o conduct a
PRLS business:

CONTENTS, OF CONTRACT.

SB 1364 requires the use of writien
contracts in the conduct of a PRLS business.,
The form of the contract used must be filed
with the Department of Real Estate prior to
use and pist contain the ifems enumerated in

Section 101679, Contraci forms should be

filed with the Deparfment of Real Estate, i85

Berry Street, Room 5816, San Francisco,
California 94107, Aun: Fred Baranski. 1 is
suggested that forms intended for use be {iled
with  the Department  prior o making
arrangements for printing.

REFUNDS

SBO1564 sews forth the rights that a
prospective tenant has to a refund of any {ees
paid to the PRES. Morcover it requires that
the relund rights be set Torth in the coniract
(Scction 10167.10). A violation of a4 refund
provision may subjeet a license to disciplinary
action and a bad faith denial of a refund can
resultin an award of compensatory damages
and an award of up to 3200 in punitive
damages {Section L0167, 10(0)}.

MIOQLATIONS -

Violations by PRLS licensee or a broker
which may lead 1o disciplinary action, uader
Sections 10167.11 and 1316712 arc:

19167.10. 1 shall be 4 violation of this
article for any licensce or any cmployee or
agent of a leensee to refer a properiy ta a
prospective (enant knowing or having reason
Lo know that

(&) The property doos nol exist or 18
unavailable for wnancey.

(b) The properiy has been deseribed or
advertised by or on bebalf of the licensecin a
[alse, misleading, or deceptive manner.

{c) The licensee has not confirmed the
availability of the properiy {or tenancy during
the Tour-day period immediately preceding
dissemination ol the hsting nformation,
However, it shall net be & violation 1o refer s
properly 0 a prospective tenant during a
period of frony five 1o seven days after the

most recent confirmation of the availability of

the property forrental if the licensee has made
a good faith effort o confirm avaikability
within the stated four-day periad, and if the

most recent date of confirmation of

u\'elilzthilily is set forth in the referral.

{d) The licensee has not obiained written
or mdi perniission to st the property from
the property  owner, manager, or olher
authorized agent.

10167.12, {a) The commissioner may
suspend or revoke the license of a prepaid
rental listing service or the license of the
service to operate at one or morce locations for
cither of the following:

{1} A violation of a provision ol this articie
by a heensee or by an employee or agent,
including a designaled agent, of the licensee.

(2 A conviciion of a licensee, or of an
officer, director or owaner ol 25 percent or
more of the shares of a corporate licensee for a
crime which s substantially related (o the
qualifications, [unctions, or duties of a
prepaid rental listing service lcensee,

(b)Y For the purpose of determining
whether grounds exist {or suspending or
revoking the license of a prepaid rental listing
service the commissioner shall hold a hearing
in accordance with the provisions of Chapter
5 {commencing with Scetion 11500} of Part |
of Division 3 of Title 2 of the Government
Code.

e .
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Nmbllehomes

E u:pmlull]m{ as.of July 1 1980, u.ihs 1t
ficensees may mgoil tw _1In sdlu of
mobilehomes thit are Jess than a.year old if
the 'reguirenyent:
Health and Salety Code Tor
mobilchoine’ 1o, yeal “property.
_é Smw puhlu.mon ol ﬂm{
uJ suu‘al mquxnc

C hmn

imm mf}%n dmzm v reul
s ih/ed through the luundmg of
R dmumcm uﬂvump }m the mobiichane

5 hun alfixed 193 perminen] oundiation

3 " em, remains, 1 {)mh!hi 101e ‘md ) bL

1|me Share P|0|eci's

b e legnmmo Swzm'un i e \\mm
issue ol the Budlering, i he synopsis of 8, 13,1736,
the “legishation &\pln\-f\ bringing . tme-
sharing projects under the Subdivided Lands
],.n\ unplud that sales in. a/l 1ime shisre
profeissmay Tontitie Lo i)\__!Ih_iUL alter
lismmn 1. 1981, without 2 public reper if

sales were mads priorie Qerober d, FI80. andd
Jh'.i_j)])}ltdil_i}!) Jor T public! report wi

submitted (b ihe I'.)c_pm_'um.m l)g,foi‘c'

November 28, 1980,

This statement is ingocurate in that Hu 50~
called complinnee grace period which allows
siles 1o continueslter Japuary 1, 1981, ¢
though & public u,pmi Tiats el hwn HSUuJ i
applivable. only 107 ime-share, projects in
dp.mmum fmd imaci_ and moui u__rm_f‘g”ﬁg?é‘

DRE JURISBICTION

OVER TIME-SHARE INTERESTS

Beginning January 1, 1981, DRE has
cxpanded Jurisdiction under the subdivision
fw over time-share offerings in California.

A ume-share interest may be cither (1) an
undivided interest in the real property (time-
share estate) with the periodic right to use all
ar a portion of the property or (D onlyaright
Lo use (Hme-share use). inciihcr situation the
timne of use may be specificd, e.g., the first two
weeks in Febraary cach y ‘:zz, m lhc plan may
operate on a first reserved, (irst served basis,

Prior to the effective date of the 1980
Jegislation (Senate Bill 1736, Chapier 6013 the
depariment had jurisdiction over offerings of
five or more time-share interests in every type
of real propeny except apartments and
commercial space-—hotels and motels.

Under SB 1736 offerings of 12 or more
time-share estiates or time-share uses---having
terms of {ive years or more—-in a structural
dwelling  place are subju.s to apphmhlc

TG umuun whin ;:am' A‘j :

Cdpabe Winger ‘)b() ]wm’ Isrmc h’u/‘!mm i

of Beciion 18551 af ihc_'_
1 forming a -

0. iamll lin )
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Syndicaies

fConsineed from prage 1)

“Customer
Finacial

will not be sufficient unfess a
Augthorization of Disclosure of
Records™ is attached.

The apphicant should carefully prepare the
documents which wili govern the operation of
the syndicate. To expedite review of e
application by DOQC, the following
documents should be attached to a real estate
syndicate application:

Lo Articles of limited partnership;

2. Certificate of Himited partnership;

3. Property management agicement,

4. Opinion of counsel (see Commissioner’s
Ruie 140.{17.5),

5. Escrow  agrecment requiring an

impoundment of funds until minimum
sapital s raised;
0. Underwriting cepart;
o Appraisals and  title reports, i (he
program involves speeific propertics;
8. Financial siatemenms (see Rule
140.1 8.5(:1)--{9)};
G, Offering  circular and
advertising;
H0. Subseription agreements,
fn addition 10 being thoroughly familiar
with the application, the required
attachments and the Commissioner’s rules,
applicants should be pu;mrcc% tocomply with
standards set forth in the rules. Lspecially,
applicants must  demonstrate  compliance
with  the compensation and  con{iicts-of-
ILerest  pequirenients, sponsor experience
and net worth requirements as well as voling
rights and reporis-ro-investors requirements.
Recently, as a result of reviewing numerous
muni-syndicates, the Commissioner  has
“relaxed,” in some  eircumstances, the
requirements for track records, projections
and audited fnancial statements.

Members  of the Qualification and
Registration Division stalf are available Tor
prefiling conferences. or the most part such
conferences  are  benelicial  only i the
applicant or the attorney have carcfully read
the rules and have specilic guestions
regarding DOC standards and reguirements.
Too many applicanis expend unnecessary
iime in disputing basic posittons of DOC,

DOC &5 currently reviewing (he “mini-
syndicates™ arca, In the nexy article, DOC
anticipates a discussion of proposed changes
i yules relating  eypecially to “mini-
syndiciles.”

proposed

MORFTGAGE. é_@'&_f‘ﬁ BROK 5 5€§
Real estaie brokers wha I\c“*(it:‘lic Iosigs i
any - Enount, o be “secured tdireetly . or

colfaterally by & Hen on yeul property must,
before the borrower, becomes’ oblipated 1o
compieie thc, Toasn, dediver fo ihv borrower g
wrigien RicTeat in o pr cribed
containin ')Lulu'd an{mmnmm (Busiz_n_:ss:
and 'me
fO2410
l’u\mlhi i!n sm{umm wi
for first 1ras: dt‘cd_lﬂans 0F 320,000 ormore
mad unior }mzns of $10,000 o more. Thelaw,
dlmmiui in 1980, now covers any mmw age
Ik)nﬂ Ay amonnt nc o{.‘um hv.z zm? ogla

Cbroker
Horm 'hmlxu
s 0240 and |
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REAL ESTAVE L1C L3 IBSULD ARIY B iR LG1 A8 OF IANUARY 14, 1981 (fy l?OULIE)L)‘
_ LOlmNY POPULAT R BROKERS fOFFILGERS 3ALL 1850 S TULAL
Alaneda 1,104,600 3,869 10,389 14,258
Alpine 1,300 & 0 2
Anador 19,900 1131 294 439
Bt e TN ool 1,465 2,126
Calaveras 21,600 149 326 4745
Cofuwna 33,300 23 G5 1
Coutra Losta Ohh 00 2170 7,550 HE, 756
Bel Narte L7, %00 44 94 143
£l Borade 59,900 g14 1,636 2,650
Fresona 492,400 1,687 4,605 6,292
Glen 22 uo0 4l 123 163
e Jdu 105, 200 2492 e 983
Tnperial 95, W0 127 3% 447
Inyo 19,190 39 132 191
Kern 342,200 900 1,610 3,516
Kings 2,300 4] 125 416"
Lake 16,500 256 581 B3
Laswen 22,200 63 Al 292
Tws Angeles 7,161,600 31,199 8,664 117,863
Madera 39,900 186 594 60
Harin a4, 300 1,595 3,390 4,985
Hariposy 11,600 N4 106 160
Mendoing H7,500 253 651 94
Merced 179,000 a5 72 459
Modoc 8,400 23 45 843
Mona 9,100 74 354
Monterey 84,100 1,039 3,390
Hapa 94,300 355 1,147
HNevada 51,000 478 1,496
Orange 1,916,300 12,665 33,648 46,313
Flacer L4, 200 #60 2,125
Plunas 17, #0 g7 193
Riverside 663 100 31,372 8,113
FHEr MR 176,900 3,561 Y154
Son Benjoo 12400 49 119
San Bernarding 538 0040 3,160 &,507 11,967
san Diggo 1,849,100 12,291 26,734 38,5248
San Franciseo (: 59 300 3,97 13,635
Han deagquin 190 2,916
San Lulz Oblspo 494 2,900
San Musveo 597,000 3,078 7,068 10,092
Santa Barbers 298500 1,470 1,492 5,368
Banta Clara L, 274,100 6,365 P5,33 27,699
Santa Cruz 160,200 459 2,798 3,287
Shasta 118, 70 523 1,366 1,809
Slevra 3,300 12 1Y 29
Fiskiyou 40,800 146 503 549
solano 227,500 19 1,826 ,349%
Sooe: PRE P00 B 498 3,503 5001
Stanisiaus 755,800 &4 2,066 7,850
Hatter 51,500 2040 457 et
Tebara 38,200 132 255 387
Trinity 13,100 49 Tt =y
Tulare 237 600 608 HRG 2,106
Tuolumne 3o, 5200 213 e o
Veniuri 514,100 2,200 6,501 4,007
Yolo 1L 000 708 223 1021
Yuba 49,900 Lig 251, 1
Fhe Stave 23,067, 75 105 7y 20, A 376,582 360, 206
OUT OF COlTRY WA 43 RE 158 107 :
GUI OF STATE /A 1,674 5247 6,72 4 ES0
GRAND TOTAL i 11, 315 275,146 B85 E61E 3p4 g7
* This figure deoy net faciude Fieenses whose holdurs may have reiosbatement
vighvs {approximately 25 000),
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According to VA Information Bulletin 80-48 and
extract of DVE Circular 26-80-31, VA loans to purchase
lomes may be increased if purchaser is 1o make certain
energy conservation improvement/improvements in the
property.

Al CRVs {certificates of reasonable value) issucd Tor
cxisting properties will be rubberstamped with the
following endersement:

“The amount of reasonable value shown in item § may
be increased by up to one of the following ifsuch increase
is expended for weatherization and/for cnergy
conservalion improvements to (he property:

a. $2,000, without & scparate value determination;

b. §3,500, il supported by a reasonable value

determination by a designated appraiser;

c. More than $3,500, subject Lo appraisal by VA and

subsequent endorsement of the Certificate of
Reasonable Value™

The determination as to the reasonable cost of a
particular property’s weatherization andfor encrgy
conservation improvements will be the lender's
responsibility for loan amount increases up 1o $2,080, or
up lo 53,500 when the reasonable value of the
improvements is determined by a designated fee
appraiser, The types of improvements 1o be made under
this procedure will be Nimited to installation of onc or
mare of the following (1) Solar heating systems,
including solar systems for healing water for domestic
use; (b) Solar heating and cooling systems; (¢} Combined
solar heating and cooling systems; (d) Cauiking and
weatherstripping; (¢) Furnace cfficiency modifications
timited to: {1} replacement burners, boilers, or furnaces
desipned to seduce the [iring rate or 10 achieve a
reduction i the amount of fuel consemed as a result of
increased combustion efficiency; (2) devices for
modifying flue openings which will increase the efficiency
of the heating system; and (3) electrical or mechanical
furnace ignition systems which replace standing gas pilot
lights; (I} Clock thermostats; (g) New or additional
ceiting, attic, wall, and fleor insulntion; (h) Water heater
insulation; (i) Storm windows and/or doors, including
thermal windews andfor doors; (j) Hea pumps; and {k)
Vapor barriers,

In cases involving improvements other than the
foregoing, or when other improvements will be made in
conjunction with the fercgoing (c.g., roem additions, the
installation of siding, ete.}, the priorapproval of VA asto
the veieran's income and credit will be required excep
whicre the loan is eligible to be closed automatically by a
lender with such authority.

provisions of the Subdivided Lands Law and
regulations of the Real Estate Commissioner,
Time-share offerings in apartments and hotel
and motet rooms are included in the coverage
of the legislation. Time-share estate offerings,
but nrot time-share use offerings, in real
property that is not a structural dwelling
place, e.g., campgrounds and recreational
vehicle parks, are subject to DRE
jurisdiction,

A public report must be obtained before
sales of 12 or more time-share interests in real
property located within California can be
made in this state. If the time-share interests
to be offered in California arein real property
located outside of the state, DRE derives its
regulatory authority from the so-called Out-
of-State Land Promotions Law (Business and
Professions Code Section 10249, et seq.), and
a permit rather than a public report is a
prerequisite to an offering for sale,

The law has & grace period which permits
an awner of a time-share project in a hotel,
moie) or apartment who had made bona-fide
sales prior 1o October 1, 1980, to continue to
make sales after January I, 1981 without a
Public Report or permit if certain conditions
are satisfied, Unless an offering qualifies for
the so-cailed compliance grace period, =
public report or permit must be obtained
before making any salesafter January 1, 1981,

It is the Department’s view that areal estale
license is required of a person negotiating the
sale of gny time-share interest in this state.
This position is consistent with a Court of
Appcal decision which declared that
memberships in a club conferring time-share
use rights in condominiums constituted
interests in real preperty which the court
characterized as being in the nature of a lease.

Licensces interested in time-share
opportunitics may obtain a copy of Senate
Bill 1736, Chapter 601, by making request to
the Legislative Bill Room, State Capitol,
Sacramento 95814,

estate broker shall comply with al} of the provisions of Article 2.3 of Chapter 3 of the Real Estate
Law applicable to PRLS licensees including all subdivisions of Section 10167.10.” New Sections
2851, 2851.1 qnd 2851.2:  Specily a minimum monetary amount for 4 bond to be maintained in
force for each separate business location by a prepaid rental listing service licensee, Such bond
may be inthe form of a $2,500 corporate surety bond or a cash deposit for each location. The bond
may be utilized by the Commissioner for the benefit of prospective tenants with whom the licensee
has contracted. These amendments prescribe the form of such corporate surety bonds and the
acceptable format forthe creation and assignment of cash deposits. The amendments also provide
for notice to the prepaid rental fisting service to restore the amount of the security if paymeni
made for the benefit of a prospeetive tenant out of the corporate surety or cash deposit reduces the
surety obligation or the cash deposit below the aggregate statutory amount. New Section
2852: Requires a prepaid rental listing service (PRI.S) licensee ta give notice of a proposed
change of location and to give notice of the address and phone number of the new Jocation to all
tenants with whom the licensee has outstanding contracts.

Section 3007 Is amended: Pursuant to the Commissioners authority to promulgate
regulations regarding the conduct of continuing education courses, offering entities must apply
for approval on a form preseribed by the Commissioner, The amendment revises the form to
require the disclosure of the type and level of training and the student group for which the offering
is designed. Section 3009 is amended:  Business and Professions Code Section 10209.2 requires
the Commissioner to establish, by regulation, fees for applications for approval of continuing
education offerings, seminars or conferences in an amount sufficient to cover the cost of
processing such applications. The amendment increascs program offering fees which offering
entities must remit in accordance with 4 fee schedule as specificd and requires additionalty that a
fee of $10.00 be remitted for each instructor approved if approval is not processed as part of an
original or rencwal application. "b‘R'E"
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