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Section 10176(a)

Making Any Substantial Misrepresentation

Since misrepresentation is .1llcg,cd i a great number of complaints received by
the Division of Real Estate, it is important for the broker to have 2 clear under-
Stfmdm;:, of the basic dutlcs owed to his principal and to third parties and to
recognize the extent of his responsibility for the actions of salesmen licensed
under him by making sure they are adequately grounded in the fundamental

principles of agency,

Under the provisions of Section
10176 of the license law, the Real
Ilstate Commiissioner is empowered to
revoke or suspend a real estate license
for certain enumerated acts performed
by the licensee when acting in a ca-
pacity for which a real estare license
is required. One of these acts is ser
forth under Section 10176(2), ro wit,
“making any substantial misrepresen-
tation.” This section in general malkes
the rules found in the law of agencey
specifically applicable to disciplinary
proceedings undertaken l)\ the Real
Estate Commissioner. It is not neces-
sary to show that the pnnupal hay
been damaged by the agent’s infrac-

{Conrinned, Col. 1, page §11)
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LAW CHANGES

Final Action on
Some Bills Pending

When this Bulletin went to press,
AB 1175 and AB 1176 (Schabarum)
and AB 1179 (Monagan), all depart-
memntal bills, had reached the Gover-
nor’s desk and AB 1179 had been
signed. They would hecome effective
90 days after the session ends. Their
provisions are summarized below,

AB 1175, Specifically exempts from
the real estate licensing requirements
the managers of hotels, motels or
erailer parks and resident managers of
apartments, residence courts and em-
ployees of all such managers.

AB 1176, Provides civil liability in
an amount cqual to three times the
amount of unpaid fees for failure to
pay filing fees on planned develop-
ment, conwmunity  apartiment, con-
dominium, or stock subdivision proj-
cets,

AB 1179, (1) Repeals Section 10106
of the B. & P. Code as superfluous.
(2) Amends Section 10150. Broker
applicant requires certification to his
good character only by two property
owners in the county of his residence.
(3) Amends Secrion 10176(f). Speci-
fied termination date required on ALL
exclusive listings involving transactions
for which a license s required. (4)

{Continued, Col. 3, page §11)

First Real Estate License
Law Enacted 50 Years Ago

The Division of Real Estate was
created by the California Legislature
in 1917, and so went into operation
just SO years ago, Approval of the act
marked the firse time real estate agents
were required to be Jicensed any-
where in the United Staces, and it has
served as a pattern for similar legisla-
tion in all 50 states, the District of
Columbia, and five provinces of Can-
ada.

This regulatory legislation was spon-
sored by an active group of California
real estare brokers who believed rea-
sonable regulation of those engaged in
the real esrate business would benefit
the public and help foster and main-
tain higher professional and  ethical
standards,

50th year to be Saluted in 1969

The 50th anniversary of the Divi-
sion of Real Fstate might be properly
procliimed this year, but for sone-
what confusing circamstances attend-
ing the first two yvears of its history,
The original law was declared un-
constitutional, although the first com-
missioner’s term in office was not
interrupted. In 1919, the 1917 en-
actment was repealed and new sratutes
were adopted, eliminating those provi-
sions which carfier had been of ques-
tionable constitutionalicy. This Jaw,
amended and added to on numerous
aceasions, continues as the hasic code.

S0 A question remains as to whether
the Division of Real state should
look to 1967 or 1969 as its 50th birth-
day. It has been agreed that 1969
should properly be the official golden
anniversary of the agency, but, in the
meantime, articles telling something
of the history of the DRE will be
published in the Bulletin,
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DESIST AND REFRAIN GRDERS

Isswred for the Period Between March 10
and May 25, 1967

Number of
orders Viclations
IN-STATE
4 Sale of real property securities

without permit . , . and/or failure
to comply with all applicable
statvtes and regulations.

13 Failure 1o comply with Califor.
nia subdivision requirements.

OQUT-OF-STATE

& Failure to provide for subdivi-
sion public report, promised recred-
tion facilities, proper permit or
otherwise meet requirements of
subdivision law.

Disciplinary Action—January-February 1967

NOTE: A ]isq of actions is not published in this Bulletin until the 30-day period allowed for couxt appeal
las expired; or if an appeal is taken, until a final determination of the court action, Names of persons (o
whom licenses are denied upon application are not published.

RE8—Real estate broker RES—1Real estate saJesman
RREB-—Restricted real estale broker RRES—DRestricted real estate salesman

LEffective date

Name Address and term Violation

1/67  Bee. 10177(6) and (j}

Sces. 10145; 10148, 1017640); 10177
), (£}, {g), {i); 10233 and Sec.
2831 of R.IE. Comm. Reg,

Sees. 10176(a), G 10177(d), (1)

and (j
Sec, 10177 (1), (1) and {g)

See, 10177(b)
Sees, 10176{a), (¢}, (i); 10177()

Ochs, Florian Anton (RREB). . 439 Joost $t., San Francisco. ... 1/
Marsden, R, 1L, Incorporated__.. . 2260 Pacific Coast Hwy., Lomita. . 1/ 3/67
Russell Hills Marsden, President

1/ 3/67

Petrofanis, Christy James (REB). . 2260 Pacific Coast ITwy., Lomita_. i/ 3/67
{Granted right 1o restricted real estate salesman license on 1erms and conditions)
Blaine, James Anthony (RESY_.. .. P.O. Box 9169, Presidio. . ... ... 4/6
Yscarzaga, Charles Octavio (IRES) SS?\O I[;)]lo\\-ay Dr., No. 106, Los 1/ 4/67
ngejes
(Granted right 1o restricted licesnse alter 180 days from eflective date of decision on terrs and conditions)

AMirchell, Robert Ervin (REB). ... 141 1, Foothill Blvd., AMonrovia.._

Gillhouse, Frank LeRoy (RES).. .. 742 N, Loren Ave, Azusao.._.__. 1/ 4/67 Sees. 10176{a}, <), (i); 1O177(),
(Granted right to restricted license alter 60 days frem effective date (1}, reinacted as (3}, and 11020
of decision on termsg and conditions) (repeated by Chapter 947, 1963)
Jafle, Robert Montgomery {RIES).. 5832 Graves Ave., Encino____.... I/ 1767 Secs. 10176{a}, [c), {i}; 10177¢4),
{Granted right 1o restricted license afrer 120 days from cffective date {1}, reinacred as (j), and 11020
of decision on terms and conditions)} . (repealed by Chapter 947, 1963)

Landau, John Arthur (REB). (... 3870 Coronado Way, San Bruno. . 1/ 4/67 See, 10177(f) and ()

Ramsey, Kenneth Taylor, Jeo . 3028 Shattuck Ave,, Berkeley.. .., VOA4/67  Beos, 101760e), ()7 101774, (1},
(RRE®) . (i) and Sec. 2832 of R.1. Comm.
(Granted right 1o restricted real estate salesman license on terms and Reg.

conditions)
Stein, Robert Lewis (RER). ... 3708 Beverly Ridge Dr., Sherman 17 4/67 Secs, 10176{a), (c), (i}: 10177(1),
Oaks (13, reinacted as {j), and 11020

{Granted right to restricted license after 30 days from effective date (repealed by Chapter 947, 1963)

of decision on terms and conditions)

Butcher, Grant, Jr. (REB).. ... 4990 Mission 5t., San Francisco. .. i/ /67 See, I0177(0) and (j)
{Granted right 1o restricted license after 30 days from effective date of decision on terms and conditions)
Maller, John William (RES)._ ... 19 Belleau Ave., Atherton______ .. 1/18/67 Sce, 10177(b) and (f)

{Granted right to restricted license on terms and conditions. Restricted license to be suspended Jor 60 days upon issuance)
Warren, Edward Douglas (RREB)_ 727 E. 76th St., Los Angeles. ... ... 1/18/67 Secs, 103145; 10176{e), (i); 10177
dba Warren Realty W}, £, ), (k) and Sec. 2830

of )15 Comm. Reg.

Cogsius, Charles William, Jr. (REB) 1348 Sproance 8t., San Jose_____. 1/25/67 Sces. 10145; 10176{e), (i 10177
(Granted right to restricted license on terms and conditions. Restricted {d), (D), {g), (). Sccs. 2830, 2832
license to be suspended for 30 days upon issuance) and 2832.3 of R.IL. Comm, Reg.
Yerkey, Ftbel Fhzabeth (REB) .. . 1056 West Ave. (-12, Lancaster.. 1126167 Sees, 10176€e), (i) 10177(d), ).
}({) and Sec, 2832 of R.E. Comm.
eg.
de'tisne, Jacques Ldovard (RIZBY.. 10719 Monte Vista S, El Monte_ . 1/28/67 Secs. g1017"'5(3), {), (i} 10177{0),
dba Delta Properties . {1}, veinacted as (i}, and 11620
{(Granted right 1o restricted real estate salesman license alter 60 days (repealed by Chapter 947, 1963)
from effective date of decision on terms and conditions. Right to
resteicted real estate broker leense after 1 year from effeetive date
of decision on terms and conditions)
Chatman, Cusbard ‘T'hecdore {REB) 5301 E. 14th St., Oakland. ... ... 17317067 Secs, 10143; 10162; 1G3176(c), ()
10177{d) and ()
Doak, James Weir {REEBY__.... ... 1601 28th 81, Sacramento. ... .. _ 1/31/67 Secs. 10145; 10162; 10176{c}, ik
ice President of Reliance 10177¢d) and N
Realty Cou, Inc.
Reliance Realty Co., e oo .. 1601 28th St., Sacramenton .. /AL 67 Secs, 10162 and 10177(d)
Bray, Llizabeth Russell (RIS, ... 14933 Burion St., Pancrama City . 2/ 1767 Sec, 10177(b) and ()
Bawsen, Dave Leon {REBY.___... 5143 Calie Mayor, Torrance. . ... . 27 1467 Secs. 101455 10176(e), {1); 10177
(REESY. ... . 5618 Michelle Dr., Torrance. ... _. 37 1/67 (), {1}, Secs. 2830 and 2832 of
. 1.5, Comm, Reg.
Banfield, Everett Coiby, Jr, (REB). Coast Rt. N-2, 12 Mi. So. of Car- 27 3,67 Secs. 10177(d), (£; 11010; 11018,2

mel ILoside of State Hwy, 1, and Sec. 2795 of RIS Comm.
Monterey Reg.
(RES). 4 Martin Rd., it 1, Carmel
(Granted right to restricted real estate broker license 180 days from cffective date of decision on termis and eonditions)
Cameron, John Neumann (RES)_ . 1 North Rd., Box 871, Ross._ ... . 2/ 7067 Sec. 10177(b)

(Granted right to restricted license on terms and conditions)

dba Garrapata Const Properties

Frieder, Herbert B (REB)._...... 1517 8. 10 Point 8., Los Angeles._ 2/13/67 Secs, 101764a), {c), (g}, (1); 10177
{Granted right 1o restricted license aflter 1 month fronmy effective date {d) and (g}
of decision on terms and conditions)
Wilson, Wendell Eldridge (REB)._ 3787 8. Western Ave., Los Angeles 2/15/67 Sccs.)lol)}(); 10137, 1017605 10177
(), (D) and ()
Clark, Robert Frederick (RES).__. 38428 Kerlin, Frement. . ..., ... 2721167 See. 10177{1) and ()
(Granted right to restricted license on terms and conditions)
Johnson, Karl Theodore (RES)..._ 112 E. Altern St., Arcadia.. ... .. 2721767 Secs. lU(lj??_(b), {e), (i}; 10177(d),
and
Wright, Kern Randali, Jr. (RIEB).. 1069 Sherwood Ave., Vallejo. .. 2/21/67 Secs, 10176{e), (i); 10177(d), (N
i‘x{nd Sec. 2832 of R.E. Comm,
Cfr.
Peck, Ralph Leslie (RES). .. ... 230 Civic Center St., Richmond. . . 2724 /67 Sees. 101455 10176(e), (); 10177(d)

:lmc! Sec. 2832 of R.E. Comm,

Reg,

2724467 Secs. 10145; 10176e); 10177{d),
{I, (i} and See. 2832 of R
Comm, Reg.

(Granted right to restricted license on terms and canditions)

Wendschlag, William Roy (REB).. 3341 Plaza Way, Lalayette.. ...

LIMITS RAISED —-SMALL CLAIMS COURTS

Under present law, the ceiling for small claims courts—where lawyers are not
involved—is $200. A change in the low which will become effective this fall has
raised the amount to $300.



Licenses Suspended During January-Fehruary 1967

Effective date

Name Address and term Violation
Asin, Ray (REB)Y_ ... ....... 10090 Ciclo Dr., Beverly Hills. . . . 1/ 4/67  Sees. 10176{a), {c), (i); 10R77(D),
1 year (1), reinacted as (j), and 11020

(Al except first 30 days of suspension stayed for [ year on terms

and conditions)

Gabbert, Carlton Conrod (REB).__ 435 Avenida Olancha, Palm Springs
(Last 120 days of suspension stayed for 1 year on terms and conditions)

Evans, Andrew Shumway (REB).. 50 Mortensen Ave., Salinas Muni-
cipal Airport, Terminal Bldg.,

Salinas
(Stayed for 3 years on terms and conditions)

(repealed by Chapter 947, 1963)
i/ 4/67 Secs. 10176(a}, (¢}, (i}; 10177(D),
180 days (I}, reinacted as (i), and 11G20

(repealed by Chapter 947, 1963)
1/11/67  Secs. 10145; 10176(c), ) 10177
180 days (d) and ()

Gilils, Charles Fugene (REB). . 818 College Ave,, Kentfield. ... /11/67  Secs. 10145; 10176(e); 10177(d),
{Stayed for 3 years on terms and conditions) 90 days f}, (i). Secs. 2831 and 2831.1
. of R.IL, Comm. Reg.
Spencer, Lorenzo Virgil ... 4333 8. Main St., Los Angeles..... 1/13/67  Secs. 10177(d), (I, (35‘ and 11010
Member of Main Realty, 180 days
(Last 90 days of suspension stayed permanently) .
Folberg, Harry (REB) ... .. Ste. 1, 3400 Kl Camine Real, Santa 1/17/67  Sec. 10177{) and ()
dba Community Mortgage Clara 30 days
Company .
(Stayed for 1 year on terms and conditions)
Tolberg, Louis (RES} ..o 8 Peninsular Ave., San Matco. .. 1/17/67  Sec, 10877(0) and {j)
(Stayed for 1 year on terms and conditions) 30 days
Malcolm, Llelyn Meredith (RES). . 3 Laurel Ave, Kentfield ... ___ ;/19/67 Sees. 10176(x), (b), (i}; 10177(1)
ays and {j
Novak, John Leroy (REB)........ 1780 Grant Ave., Novato..... ... 1/19/67 Secs. [0176(a), (b), (1); 10177(d),
] days {13, (j); 10237.3, 10237, 4;
16238.3; 11020; 11018,],
11018.2 and Sec. 2795 of R.X
Comm. Reg.
Jones, Phil Realty, Incooo.on ... 6925 Fair Oaks Bivd., Carmichael. 1/28/67 See, 10176()
Phillip Wendell Jones, President . 30 days
(Stayed for period of 1 year on terms and conditions)
Jones, Phillip Wendell (REB). .~ Ste. CI' 69125 Fair Oaks Blvd,, Car- 1/28/67  Sce, 10176{a)
michael ays
(RES)...... 3918 Maudray Way, Carmichact. .

{Stayed for period of 1 year on terms and conditions

Powell, Roderick Hiram (RES).._. 2358 II. Main St., Ventura.....___

2720767 Sec. 10177.1

Indefinitely
21/67

ist, Vernon HL (REB)..__..... 7459 Topanga Canyon Blvd., Ca- 2/ Secs. 10160; 10162; 10164; 10168
Secsist ¢ noga I(‘)arlf to and including  and 10177(3)
(After 30 days from cffective date of order, remainder or any portion 7/ 2/68
thereof may be stayed on conditions) .
Dickson, Mortor J. (REB)__._._._ 394 Grand Ave,, Oakland. ... .. 2728767 See. 10177{(} and ()
dba Dickson Realty days
dba Dickson Mortgage and
Investment Co. )
Viek, Irving Lind (RES}.__._..... 394 Grand Ave., Oakland. _..__.__ g(l}2§/67 Sec, 10177(f) and (j)
ays
The CREERAC
CLARIFICATION

Reviews Proposals for Education
And Research Projects

The Real FEstate Commissioner’s
role in California real estate education
and research assumed vital significance
with the creation 10 years ago of the
special fund now called the Real
Estate Educarion, Research and Re-
covery Fund. The fund is maintained
by allotting to it one-fourth of all li-
cense fees and, of this amount, 80 per-
cent is earmarked for education and
research in the real estate area by the
University of California, the state col-
leges, the junior colleges and private
universities.

The Real Estate Commissioner is by
law responsible for allocation of mon-
eys appropriated from the fund and
for evaluation of programs undertaken.
He has the assistance of a standing
committee familiarly known as the
CREEFRAC (Commissioner’s  Real
Estate Education and Research Advi-
sory Committee) chaired by the as-
sistant commissioner in charge of edu-

Among license revocations listed
in the April issue of the Real Estate
Bulletin, was one identifying the dis-
ciplined respondent as vice pres-
ident of Ashco Mortgage Corpo-
ration, This company was not
involved in the proceedings.
The respondent’s connection with
the firm had terminated some
months prior to the revocation of
his real estate broker license.

cation and publications. CREERAC’s
membership includes representation
from the University of California, the
junior and state colleges and the Cali-
fornia Real Estate Association.

The CREERAC advises on the allo-
cations of funds and reviews and rates
proposals for financial assistance for
real estate education and research. The
Division of Real Estate, under the di-
rection of the Real Estate Commis-
sioner, supervises the execution of
the contraces which help underwrite
project costs.
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REAL PROPERTY SECURITIES
ISSUE IN COURT CASE

In what is apparently the first re-
ported case (250 ACA 518) relating
to the Real Property Securities Law
of California, the First District Court
of Appeal held that a cause of action
based upon an alleged violation of the
permit requirement of the Real Prop-
erty Securities Law (Section 10238.3,
B. & P. Code) is not barred by the
fact that the purchaser of the promis-
sory note in question had foreclosed
upon the property under a power of
sale in the deed of trust,

Facts Cited

The district court of appeal ruled
that the anti-deficiency judgment stat-
ute (Section 580d of the Code of Civil
Procedure) is not a bar to an action
for damages allegedly sustained in
connection with the purchase of a
promissory note and subsequent fore-
closure where the cause of action is
based upon an alleged violation of the
Real Property Securities Law rather
than upon an obligation under the
promissory note itself.

Any licensee proposing to negotiate
a transaction which involves promis-
sory notes on unimproved subdivision
lots or purchase money second deeds
of trust on improved subdivision lots
should first thoroughly familiarize
himself with the permit and licensing
requirements of the Real Property
Securities Dealer’s Law.

Material Change?
Tract Name Must Be Filed

The Standard Subdivision Question-
naire asks that the subdivider desig-
nate the name of the tract intended for
use in advertising or offering the
property for sale. This is imporrant,
particularly if it differs from the name
of the subdivision as filed or recorded.

If the questionnaire reflects a dif-
ference, the Subdivision Public Re-
port will include both names, Should
the subdivider thereafter employ a
different name for selling or adver-
tising the subdivision, this usage
could be construed as a material
change, and under Section 11012 of
the Real Estate Law an owner, his
agent, or subdivider is to notify the
DRE in writing of any such change.
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Educational Requirements

A BASIC STEP TOWARD PROFESSIONALIZATION

Every state has a license law designed to protect the public at large and
professionally minded real estate brokers and salesmen from the damage which
can be caused by unscrupulous and uninformed licensees; however, very few
of these laws specify educational prerequisites for licensure. At most, some
require a high school education for eligibility to take the license examinations, but

prelicensing course requirements are
chiefly conspicuous by their absence.

Pennsylvania’s graduated program
of increasing educational qualification
requirements for broker licensure is
progressive, and offers an example of
successful legislation aimed at achieve-
ment of professional stature for the
real estate practitioner,

In the Keystone State, the applicant
for broker license examination must
have fulfilled the prescribed profes-
sional education requirements in a
school approved by the State Real Es-
tate Commission. The pertinent por-
tion of the law reads: . . . real estate
education sufficient to qualify an indi-
vidual for a broker's examination shall,
effective December 20, 1963, comprise
a minimumm of four {4) scmester
credits to July 15, 1965, six (6) se-
mester credits from July 15, 1965, to
July 15, 1966, eight (8) semester cre-
dits from July 15, 1966, to July 135,
1967, ten (10) semester credits from
July 15, 1967, to July 15, 1968, and
twelve (12) semester credits from
July 15, 1968, to July 15, 1969, and
thereafter, of course work in the areas
of study set forth . . .7 Tt might be
observed that California offers un-
limited opportunities for formal real
estate education.

In 1963, the California license law
moved a step in this direction when
legislation  was  enacted  requiring
brokers to qualify in two separate and
distinct supplementary tests—one in
legal aspects of real estate, the other
in real estate praceice—besides suc-
cessfully negotiating the full-day basic
examination.

Perhaps it is high time that pre-
licensing educational requirements
ought to be considered by the licen-
tiate——certainly their establishment
has to be a definite basic step towards
professionalism and is contemplated
in the commissioner’s “Blueprint for
Professionalization” now under wide
and serious study in California.

Regulations Affect Brokers
Acting as Salesmen

Sections 10162 and 10164 of the
Real Fstate Law require, among other
things, that a broker maintain a defi-
nite place of business with a sign “in
a conspicuous place on the premises”
indicating he is a licensed real estate
broker, When a broker is operating as
a salesman under the terms of a writ-
ten agreement with another broker,
wherein he agrees not to engage
in any activity for which a license s
required independent of his employer,
he can meet the sign requirement
merely by displaying his license ac-
cording to the provisions of Section
2771(e) of the Commissioner’s Regu-
lations,

Other Requirements

in addition, it Is important to note
that this section of the regulations
specifically states that a broker acting
in the capacity of a salesman will be
considered as a broker in respect to
all other requirements the law applies
to brokers.

Thus, a broker empleyed by an-
other is affected by Section 10162
which reads in part: “no real estate
license authorizes the licensee to do
business except-from the location stip-
ulated in the real estate license.” This
definitely provides that he must be li-
censed at the location at which he is
employed. If he works out of a branch
office, he s to be licensed at that ad-
dress. If, for some reason, the employ-
ing broker requires the license to be
issued at the main office, the employed
broker has to obtain a branch office
license.

Some misunderstanding of the law
in this respect may stem from the fact
that salesmen have their licenses posted
in their employing broker’s principal
office although they may work out of
a branch office.

Reference Book

The Real Estate Reference Book,
considered indispensable equip-
ment by most licensees and many
aftorneys and published by the
Division of Real Estate, will not be
revised in 1967, but will be updated
and reprinted as necessary to meet
demand. So, if you do not have a
personal copy of the current edi-
tion {1966), or one at hand in your
office, you are invited to order now
without concern that the book might
be rewritten in the near future,
Price: $3.25, plus 13 cents sales tax
if ordered in Californic.

Changes in the law which might
affect the content of the Reference
Book will be detailed in future
issues of the Reol Estate Bulletin
and covered in a supplement to
the current Reference Book after
the effective date of the changes.

Forecaster Predicts Leap in
State’s Population Growth

if Dr. Jerome P. Pickard’s (Research
Director, Urban Land Institute) esti-
mate of California’s future growth is
correct, the real estate industry will be
a flourishing one during the next 33
years, barring war, famine, pestilence,
or economic setbacks.

Dr. Pickard predicts that “one-
seventh of the total national popula-
tion will be living in a region covering
less than one-third of the State of Cali-
fornia.” This area includes the 600-
mile stretch from southern to northern
California with its focal points the San
Francisco-Oakland and Los Angeles
areas.

According to the forecaster, by the
year 2000, “the two California re-
gions will certainly merge into a
California megalopolis with a total
population of 44.5 million persons
projected in a land area of 48,250
square miles.”

FHA LOAN QUALIFICATIONS

The wife’s income must be steady
before it is considered family income.
There are no age or U3, citizenship
requirements,




Tax Implications

SALE OR EXCHANGE OF A RESIDENCE

A licensee should have sufficient
knowledge of the Federal Income Tax
Law ta recognize basic applications
of tax provisions to the sale or ex-
change  of homes. Indeed, license
examinations include questions testing
the applicant’s  comprehension  of
fundamental tax principles relating to
home sales,

Most people are aware that if they
sell or exchange their home at a gain,
the gain is taxable. 1f, though, in a
period commeneing one year before
and ending one year after a person
sells his home, he should buy and oc-
cupy another housc and if the cost of
the new residence equals or exceeds
the adjusted sales price of the old
residence the gain on the sale can be
postponed. And, with start of con-
struction of a new residence within
the period preseribed above, the time
of eccupancy may be extended ro 18
months beyond the date of sale. This
is the simple basic rule in these matters
but there are a number of ramifica-
tions which are presented in the casily
understood Document No. 5017 {10-
66), available through the Internal
Revenue Serviee of rhe US, Treasury
Department,

Benefits—Age 65 or Over

Certain tax benefits acerue to the
seller who is 45 or more; and appar-
ently these are not as widely known
as are the bagic tax postponement priv-
tleges rouched upon briefly  above,
These are deseribed in pare in Docu-
ment No. 5017 as follows:

“If vou sold or exchanged vour
principal residence during the vear
voromay generally clect to exchade
from vour gross income part or all
of the gain on that sale or exchange if;

“IoYou were 65 vears of age or
older before the date of the sale or
exchange; and

“2. You owned and used rhe prop-
erey sold or exchanged as vour prin-
cipal vesidence for a period {whether
sontinuous or interrupted) of tme
totaling ar least five vears within the
cight year period ending on the dare
of such sale or exchange.

“Taxpavers who meet these require-

EDITOR’S NOTE: Readers will under-
stand this article is deliberately con-
fined to elementary tax situations. But
even these will vary according to cir-
cumstances, and as they become mare
complex, assistance may well he sought
from qualified tax consultants and at-
torneys.

ments can elect o exclude their entire
gain if the adjusted sale price is §20.-
000 or less. If the adjusted sale price
15 over $20,000, an election may be
made to exclude part of the gain, The
adjisted  sale price, defined  ecarlier
. , 18 the amount realized from
the sale after commissions and other
sciling expenses, minus certain fix-
mg-up expenses . . . ; however, only
onc clection to exclude gain may be
made during the raxpayer’s lifetime.”

In order for expenses to qualify as
“fixing-up cxpenses” they must {1) be
for work performed during the 90-
day period ending on the dav on
which the contract to sell was made;
(2} be paid within 30 days afrer the
date of the sale; (3) be otherwise non-
deductible in computing raxable jn-
come; and (4) not be capital expendi-
TUres or Improvenents.

Now this is important, Contrary to
a widely held impression, this tax-
saving opportunity is apparently nof
limited to taxpayers in limited eco-
nomic circumstances, widowed or
drawing social security, Nor is it
necessary that the proceeds be used to
purchase another home,

LICENSE TESTS
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Broker Must Maintain
Definite Place of Business

A broker intending to leave the
real estate business for a time should,
for his own protection, inactivate his
license. Afrer such a step is taken, the
license can remain inactive indefi-
nitely, as long as it is properly renewed
cach renewal period. Tt can be reacti-
vared any time within the Jicense pe-
riod for a fee of $4, and thereafter
within two years upon application and
payment of a late renewal fee in an
ameunt 14 times the regular rencwal
fee. This also applics to the license
which has been returned to the DRI
for cancetiation.

Case Cited

The broker who fails to inactivate
or cancel his license when he discon-
tinues activity in real estate becomes,
by reason of his negligence, in vio-
fation of Section 10162 of the Real
Istate Law, and a possible resule is
lustrated by the recent suspension of
2 broker’s license for failing to inform
the DRI that he was no Jonger main-
taining his place of business. He did
not apply for an inactive license.

The broker, in this instance, aban-
doned his office and moved to 2 new
community where he had taken cm-
ployment outside of real estace, In his
own words, he had been carrying his
license around in “his hip pocket,” con-
doning his action on the grounds that
he had not been doing any selling,
Had he inactivated his license (44
fee) there would have been no prob-
Iem,

WHAT ABOUT CURRENT EXAMINATION FAILURE RATES?

Yes, how are people faring in li-
cense examinations? There scems to be
a widespread misconception that two-
thirds or more of the applicants for
real estate license are failing the test.
This is not the case,

Over the past six months, just short
of 40 percent of the applicants for
real estate salesman license have failed
the examination; 50 percent  have
failed the broker license test.

It is true that over che vears Ji-
cense examinations have become more
searching, reflecting  the increasing

complexity of transactions in the real
estate market, the greater demand for
professionally  geared service to the
public and the augmentation of knowl-
cdge and s availability. This has,
quite naturally, affected the examina-
tion failure vate, influencing irs rising
trend. The trend will not diminish
until 2t candidates for license face up
to the facr that they cannot take a
perfunctory approach to the examina-
CONS—INGSC must prepare thoroughly
and conscientiously to improve theiy
chanees of success.
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PROPERTY MANAGEMENT

Maintaining Proper Records

Although property management
has developed mto a highly specialized
field in metropolitan areas, some li-
censees participate in this activity as
one of their general brokerage serv-
ices, particulariy with respect to
single-family ~ homes, duplexes and
small apartment houses.

Even though his property manage-
ment operation may be minor, the
broker is required o select and main-
tain an adequate trust fund accounting
system. A record must be kept of all
trust funds passing through his hands,

I'rom the accounting standpeint, the
property  manager broker needs a
more sophisticated knowledge of ac-
counting procedures and  cost ac-
counting. If the records he maintains
are too minimal, they adversely affect
the efficiency of his performance, at
least so say the experts.

The basic system of accounting
miethods illustrated in the section on
rrust fund records beginning at page
455 of the 1966 cdition of the Refer-
ence Book could serve as guidelines.®

Trust Jowrnal

The Trust Cash Receipts and Dis-
bursement Journal requires more in-
formarion for property management
accounting than provided for m the
basic Record of Al Trust Funds Re-
ceived {Sample Form A, page 461,
Reference Beok)., This may be ac-
complished by adding to the form a
deseription colunmn for the account
number, address of property or the
name of the property owner.
Separate Record for Each Property
Managed

The cntries from both the Trusc
Cash Receipts and Disbursement Jour-
nals should be posted daily to a sepa-
rate record for each property man-
aged so that cach property account
18 on a current basis. The balance on
cach property record should be
watched closely to prevent the pay-
ment of funds in excess of the avail-
abie balance.

Maintaining adequate records pro-
vides a firm foundation for effective
property management enabling the
broker to do a better job of planning,

* Real Estate Reference Book—5$3.38—obtainable
from any DRE office. ook—% obtainable

Broker Judged Liable for
Salesman’s lllegal Act

As a result of fraudulent misappro-
priation by his salesman, a mortgage
loan broker’s clients were awarded
damages in the amount of $2,905 in
a recent appeliate court decision (249
A.C.A. 831), reaffirming the principle
that a broker shoulders civil responsi-
bility for the acts of his salesmen and
may be held Hable for damages resule-
ing from their illegal actions.

When the investors (husband and
wife) were first introduced to the
broker, he assured them that his sales-
man “could take full responsibility
and care of their account, whatever
further dealings they had with the of-
fice.”

CGaining the confidence of the io-
vestors by arranging two profitable
transactions, the salesman  shortly
thereafter proposed another invest-
ment opportunity calling for immedi-
ate action. They accepted the prop-
osition and gave the salesman a check
for $1,250 made payable to him. He
made out a receipt on a plain picce of
paper, claiming no office stationery
was available. Trusting the salesman,
the investors did not consider his ac-
ton irregular, The receipt led them to
helieve that they were buying on ac-
count a $2,500 trust deed for $2,300.

One weelt later, the salesman ob-
wained two additional sums of money
amounting to $1,650 from his clients,
None of this money was invested as
they had been led to believe; instead
it was converted to the salesman’s own
PUrPOSES.

The court said there was no sug-
gestion in the evidence that the broker
had anv knowledge of his salesman’s
defaleations until the investors later
complained to him.

The judgment is founded upon the
doctrine of ostensible authornity, Civil
Code Section 2334 provides: “A prin-
cipal is bound by acts of his agent,
under a merely ostensible authority,
to those persons only who have in
good faith, and without want of or-
dinary care, incurred a liability or
parted with value, upon the faith
thereof.”

budgeting and meeting his fiduciary
obligations.

Removal of Restrictions

if a license has been revoked
and a restricted license granted,
the licensee can petition for rein-
statement of the revoked license
after one year from date of order.

On the other hand, if the re-
stricted license is issued after a
hearing on the applicant's fitness
for license, the holder of that li-
cense properly petitions for the
issuance of an unrestricted license—
not for the removal of restrictions.

In either case, affirmative action
must be taken by the licensee and
his first move is to obtain a petition
form from any office of the DRE,

Before any new license can be
issued as the result of o successful
petition, the petitioner must file o
formal application for that license
(pages 1 and 3 of an original ap-
plication), together with the full
four-year license fee.

PROMOTER CANNOT PROFIT
AT EXPENSE OF ASSOCIATES

An appellate court of the State of
California has just handed down a de-
cision reafirming some of the rules
governing the position of promotors
of a corporation formed for the ex-
press purpose of purchasing a particu-
lar picce of propesty.

The reported case (249 AC.A. 782)
holds that promoters in situations of
this kind occupy a fiduciary relation-
ship to their cosubscribers, requiring
that they truthfully disclose to their
associates any personal interest they
may have in the matter of the pur-
chase.

Such promoters cannot avoid the
requirement of disclosure to cosub-
scribers of all material facts, and they
may not profit at the expense of their
associates. If the originators are guilty
of misrepresentations of fact or sup-
pression of truth in relation to their
personal interest in the property, the
corporation is entitled to set aside the
transaction or recover damages for
any loss suffered.

In this case the court upheld the
first court’s decision that stock in the
corporation be redistributed in ac-
cordance with the true contributions
of the original stockholders and that
the case for damages be reheard and
redetermined.



SECTION 10176(a)

MISREPRESENTATION

(Continued from Col. 1, page 805)
tion when bringing a disciplmary ac-
tion under Section 10176(a), but this
is often alleged.

EDITOR’S NOTE: This is the first of a
series of articles intended to acquaint real
estate brokers and salesmen with the appli-
cation of specific regulatory sections of the
Real Estate Law. Most readers, perusing the
list of license revocations and suspensions
published regularly in the Bulletin, quite
naturally wonder just what Elmer Zilch’s in-
fractions actually were, when they see the
series of sections and subsections of the code
and regulations following his name and ad-
dress.

Manifestly, space limitations make it im-
possible to publish a complete history of each
disciplinary action, reciting just how and to
what extent the offender was in violation.
Thus, only the hearing officer’s findings as
to sections violated can be printed.

Commissioner Burt Smith believes that il-
lustrations of typical infractions of each of
the regulatory sections of the law will be
enlightening to licensees and helpful in in.
terpreting types of violations which may be
involved in the revocation or suspension of
a license. That is the *“why” behind this
article and those we intend to publish in the

" future,

The section applies to a variety of
acts and courses of conduct by the Ji-
censees. It has been applied to affirma-
tive acts of misrepresentation, such as
the giving of false information with
respect to the real property or the
transaction. This applies to positive
assertions by the licensee which prove
to be false, even though the licensee
had no reason to believe they were
false. :

It has also been applied in the situ-
ation where the agent failed to dis-
close a material fact to the parties.
Examples are: the sale of a lot con-
taining filled ground when the degrec
of the fill is not known or appatent to
the purchasér; the taking of a promis-
sory note by a broker in licu of cash
without the consent of his principal,
the failure of the agent to obtain the
consent of the principal in selling to a
near refative; and the failure to obtain
the consent of the principal on the
sale to the agent’s employee.

‘Recent Examples

Two examples of recent cases on
which discipline was imposed for vio-
lation of Section 10176(a) are briefed
as follows:

STATE MAP ACT AND
LARGE PARCEL TRACTS

The California Subdivision Map
Act addresses itself to the matter of
regulation of subdivisions by local
government entities, i.e., cities and
counties. The act does not apply
when land is divided inte parcels
each having a gross area of 40
acres or more, This does not mean
such division cannot be regulated
by local bodies through the means
of lot-split ordinances. Commenly,
however, such ordinances are
meant to regulate those divisions
of land which result in the creation
of four or fewer parcels.

licensees should know that the
definitions and exemptions incor-
porated in the Subdivision Map Act
do not apply to the Subdivided
Lands Act administered by the Real
Estate Commissioner.

Sales agents for a subdivision repre-
sented to purchasers that a recrea-
tional center was included in the of-
fering. Actually, at the time a number
of sales were made, the agents knew
the developer had abandoned all plans
for building the recreational center.

In another case, a broker obtained
a listing on 90 acres of lakefront prop-
erty which he felt would be an inter-
esting property for consideration by a
syndicate. To start the ball rolling, he
decided to use his son as a purported
purchaser under a fictitious name. He
did not disclose this to the seller and
was found in violation by failing to
disclose a material fact to the seller.

Summation

The principle to keep in mind is
that agents, including real ' estate
brokers and salesmen, are under 2
general fiduciary duty to their prin-
cipals to make full and complete dis-
closure of all the facts which the
agent knows and which might in-
fluence the principal in making a de-
cision regarding the sale of the prop-
erty; and that the duty is also owed
to the other party or parties in the
transaction, generally the buyer, to
disclose facts materially affecting the
value or desirability of the property
where the agent knows the buyer is
not aware of these facts,
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NOTE TO SALESMEN

Obtaining Broker’s Certification

Do vou hope one day to qualify
for real estate broker license? If so,
vou undoubtedly know you will be
required to obtain verification of past
employment and experience from a
broker or brokers to evidence you
have worked full time as a salesman
for at least two years within the five
vears preceding the date you make ap-
plication. DRE experience shows that
most salesmen applying for broker li-
cense have had more than one em-
ploying broker. So, it might be ad-
visable to follow this suggestion.

If you are leaving a broket’s em-
ploy and if you think you might
sometime in the future apply for a
broker license for vourself, secure the
broker’s certification of employment
at the time you leave his service. Cer-
tification of Employment Form RE-
226 is obtainable from any DRE
office. If you wait until a later date
to obtain the certification, you may
encounter difficultiecs—the broker may
be hard to locate, he may have main-
tained inadequate records, or may
have destroyed them—the reasons are
endless.

When obtaining the broker’s cer-
tification, make sure he completes
every item on the form furnished by
the DRE and that his signature is
notarized.

REAL ESTATE LEGISLATION

{Continued from Col. 2, page 505)

Amends Section 10238, Raises bond
face amount to $6,000 when govern-
ment bonds are posted. (5) Amends

© Section 10238.7. Provides three-year

limit period for causes of action arising
under Real Property Securities Act.
(6) Amends Section I10474.5. Au-
thorizes proration or other equitable
distribution by a court of the statutory
$20,000 recovery claim maximum
when total of confirmed claims against
a single licensee cxceeds that amount.

The fall issue of the Bulletin will
contain more on the final disposition
and effect of additional bills relating
to real estate licensing and practice,
mcluding the balance of the DRE de-
partmental packert,
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Correspondence Courses Meet Exam Requirements

An applicant for real estate broker
license is excused from that part of the
examination dealing with legal aspects
of real estate if he has successfully
completed a course in this subject of-
fered by an accredited institution of
higher learning. Likewise, completion
of a course in real estate practice
means he doesn’t have to take that
special portion of the license examina-
tion.

How about correspondence courses?
Correspondence courses offered by
University Extensionr, University of
California, specifically Principles of
Real Estate Law (X405.9) and Real
Estate Administration and Practice
(X406) are acceprable.

The application to take one or both
of these courses is made to the Uni-
versity of California Extension, De-
partment of Correspondence Instruc-
tion, Berkeley, California 94720. A
course canl be completed in a mini-
mum of six weeks or a maximum of
18 months, according to University
Extension; however, the broker license
applicant who intends to offer course
credit toward the license examination
should figure on a minimum of 12
weeks to complete a course and ob-
tain credit certificates or transcripts
for presentation to the Division of
Real Estate,

Timing Essential

An applicant who has failed one or
both of the special supplemental tests
administered as part of the real estate
broker license examination, but did
pass the basic, all day portion, should

Summer 1967—Page 812}

make certain he has ample time to
complete the appropriate real estate
course or courses and obtain credit
certificates or transcripts within the
remaining “life” of his application and
examination privileges—that is, if he
wants to avoid reexaminations, Icull
“life” runs for one year from the ini-
ral filing date of the application. After
that, evidence of course completion
cannot be accepted nor can reexamina-
tions be taken. The applicant starts
again from scratch, having jost all ex-
amination credit he may have gained
during the course of the year follow-
g the date he made application. The
broker applicant would be well ad-
vised to take his test as early as fea-
sible. The results will allow him to de-
termine appropriate further action.

Presently over 50 percent of the
applicants have already completed
approved courses in real estate law
and practice before taking the license
test, and the number increases stead-
ily. Thus they have established un-
limited exemption from- the -special
tests and gained broader knowledge
of inestimable value in their chosen
careers,

Incidentally, U.C. Extension also of-
fers these four units correspondence
courses: '

Real Estate Economics, X406.9

Real Fsrare Finance, X407
Principles of Residential Ap-
praisal, X408

Tax Planning for Real Estate
Transactions, X449.1

ADVANCE FEE
LOAN OPERATIONS

Numerous complaints have been
received from prospective borrowers
who have paid advance fees to.
brokers in connection with appli-
cations for sizable loons. In some
instanices, such fees have been
transmitted by the broker to lend-
ing agencies or brokers in other
states and beyond the present con-
trol of the local breoker. Thereafter,
when the loan applications failed,
difficulty has been experienced by
the borrowers in obtaining refunds,

Licensees should become thor-
oughly familiar with the advance
fee statutes and regulations so that
they do not jeopardize their licenses
by participating  in  transactions
which may result in disciplinary
action, A number of such actions
have recently been filed ond serious
penalties imposed.

The sections referred to are
10085 and 10146 of the Business
and Professions Code and Sections
2970 through 2974 of the Commis-
sioner's Regulations,

In substance, these sections pro-
vide that before accepting ad-
vance fees the broker must have an
agreement approved by the Real
Estate Commissioner and, further,
that such advance fees are trust
funds and must be retained in a
trust account until properly ae-
counted for. In addition to these
fiduciary safeguards, such brokers
must file an annual report with the ~
commissioner of all advance fees
collected and the disposition made.




