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EDpMUND G. BROWN JR., Governor

This is a particularly difficult time for the real estate industry in California and
throughout the nation, Many licensees have been struggling to continue operating during
a period of prolonged recession which has impacted the housing industry more severely
than any other period of economic distress since World War IL. For all of you who have
remained in the real estate industry during this extraordinarily stressful time, I offer you
my most sincere encouragement and best wishes for a speedy return to more profitable
times. In addition, I wish to exhort you to continue to uphold the high professional
standards to which California real estate licensees have always adhered for it is during
periods of economic stress that adherence to high ethical and professional values is most
difficult.

The Department of Real Estate, of course, shares in the general condition of the real
estate industry. The Department is a “special fund agency,” meaning that all of its
revenues come from the regulated industry and not from tax revenues. Consequently, the
Department is experiencing one of the most difficult budgetary crises in recent years asa
result of lower license renewal rates and reduced subdivision filings, As of this writing, the
Department anticipates an operating loss of approximately $4 million during Fiscal Year
1982. Without a strong budgetary game plan and well developed fiscal solutions, the
deficit for Fiscal Year 1983 would approach the §5 million level, Clearly, the most
pressing problem for the Commissioner at this time is the need to develop an economic
strategy which will reverse the losses the Department has sustained during this year,

One part of the economic solution will be the raising of subdivision filing fees to the
allowable statutory maximums. Moreover, in order to reduce Department expenditures
as much as possible, we have instituted a hiring freeze and are undertaking further
measures to reduce expenses to a minimum. Unfortunately, these measures will not by
themselves solve the Department’s budget problems; therefore, it will also be necessary to
impose another licensing fee increase—this time amounting to a 50% addition to the
existing fee schedule,

Given the circumstances that I have briefly described to you, the number one priority
for the Commissioner this year will be to implement the budgetary plan of attack while
maintaining the Department’s ability to fulfill its regulatory responsibilities. Other
priorities will include providing effective regulation over the mortgage loan broker
industry, improving the continuing education program and insuring that subdivision
review procedures are as smooth and expeditious as possible,

T'am both pleased and proud to have the opportunity to administer the Department of
Real Estate even at this time of economic stress, It is my sincere hope that I will be ableto

steer our ship through the rocks and shoals of this recession to clear waters ahead.“'m"'f-

Governor Edmund G. Brown Jr, appointed
E. Lee Brazil Real Estate Commissioner and
Director of the Department of Real Estate,
effective January 25, 1982,

Prior to becoming Commissioner, Mr.
Brazil was Vice President, Corporate Counsel
and Secretary with Fox & Carskadon
Financial Corporation, a San Mateo based
real estate syndicator. He was also Assistant
General Counsel of BRAE Corporation and
Division General Counsel for Itel
Corporation. Mr. Brazil began his law
practice as an associate attorney for the San
Francisco law firm of Heller, Ehrman, White
& McAuliffe.

Commissioner Brazil is a graduate of
Harvard Law School and received his B.A.
from Chio State University. Prior to
attending law school, Mr, Brazil served for
five and a half years as a Naval Aviator, flying
F-4 Phantoms with Fighter Squadron 114,

He and his wife, Rosemarie, who is also a
real estate broker, reside in Foster City with
their daughter, Allison.
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REQ--Real estate offcer
REG—Real ctate corparation

da; R}:riod atlowed for court appesl has expired; or if an
ver{. ares of persons to whom licenace are denied upon

The following are brief summaries of the numerical code sections listed after each
licensee’s name. The full context of the various sections is found in the Business and
Professions Code and the Regulations of the Real Estate Commissioner, both of
which are printed in the Real Estate Law book available for purchase from the
Department of Real Estate at $5.00 plus tax. Code sections summarized will vary from
1ssue to issue as they will correspond with the particular disciplinary listings.

Business and Professions Code
10130 perforiming acts for which a Leense §s 10177¢f)  conduct thal would have warranted
required witheut the appropriate Hcense denial of & license
10137 ualawlul payment of compensation 10172(g)  negligence or incompelence as licenses
10145 trust fund handling 10177G)  fruwd or dishonest dealing not in
10143 retention and availability of real estate Heensed capacity
broker recovds 10177(h)  failure to supervise Ealesperson
101618 salesman employment and lermination 10177.5  civil fraud judgment based on Scensed
1G176{a) making any substantial miszepresen- acts
Lation 162311 reraining fender’s funds for more than
10176(b)  making false promise 0 days
10176(¢)  comntingling trust (unds 102373 acting as real property seewrities
101766)  fraud or dishonest dealing in Beensed dealer without end orscment
capdily 102383 real property securilies permic
10177 procuring a real cslate ficense by mis- 10242(n)  excessive loan costs/expenses
represeatalion or material false state- i024B.1  charging profibited loan foes
et 450 relationship of conviclion Lo licensed
10177(b)  conviciion of crime aclivity
0177(d)  viokation of real estate law ar iegulation

Regulations
W failure of salesperson sqiing as a
principal Lo make wrilten disclosure (o
supervising breker of the sale or
purchese of real property, busincss
opportenity or mobileheme within the
speeified time Limic

2731 urauthorized use of fictitious business
name

2830 faiturs to maintain tmst fund account

28311 inadequate trust fund recrods

2832 impraper handling of carnest money
deposil

28321 trust fund accovntability

2834 trust account withdrawals by unauthar-
ized person

2835 relinquishing conirol of trust funds

2843 colicetion of uncarned fees fram
borrower

2950(c)  broker comtrotled escxow violation

i fentiv Viulatiun Ausiness and Professions
Nume Addres Lll;e:::e CodefCommissionee's Kegulations
Julian, Matic Teresa (RES) .. 14125 Van Nuys Blvd,, Afieta ......o..... . E 2630, 2632, 10145, 101 76(3)(i), 16177¢d)
McDonald, Kenncth Gibson £.0. Box 170, Venice........ 12/8/81 490, 10872
Drenton, Rebert Aubrey dr. (REB}{(REQ) ..,,. 6033 Ventwia Blvd., #1107, Encino $2/8fE] 490, 2830-2831.1, 2950(¢), 10145, 10148,
Off-—Visa Financial, Inc, . 10176(), 1017 7{a)(dXj)
Vista Finaneia, Ine. {(REC) 1vvvvvvvennnnnn.s 17071 Venlura Blvd., Ste. 100, 2.0, Box 235, 12/8/81 490, 2636-2831. 1, 2950(), 10145, 10248,
Off-~Denton, Roberl Aubrey, Ir. Encing 1G176(i}, 10177()(dX 7
Sidwell, Arnold Gdward (RES) .....oovvnun 12941 Newport Ave, 4L, Tustin ..., 0,0, 12/ 10481 490, 10577(b}
De La Pena, Reynaldo, (RES) v 3747 Toland Way, f.os Angeles .o voe.... .. 12410481 490, 10:77(b)
Ray, Richard Allan (REB) ....... roraen 2029 Contusy Park Bast, Ste. 415, Los Angeles  12/16/8) 490, 10177(b}
bz Anerican Farm Management Consukants
Whiston, Alfred Earl (RES) ., 5333 Baltimore Dr., 164, ta Mesa, .. ....... i14/82 499, £0177(b)
Pacheco, Ronald Augustin (RES) . 219 N. Westwood, Santa Ana. .. . i}5/82 490, 10177}
Pruet, Rickard Alan (RES) .. 6154 Yarmouth, #44, Encino .. ... ........ . i/5/82 480, 10177%{b})
Jenkins, William Michacl (RES) 853 W. Beach, Inglewaod 175/82 498, 10177(b)
Potts, Sieven Ennalis (RES) 20359 Anza, #19, Torrance . o.ou. .. 11582 490, 10177b)
Jones, Alan Cunis (RES) cvrer 3222 Mereygrove, West Covipa, , 1/5/82 490, J0177(b}
Calder, Donna Jean {RES) . e 12950 Cree Dr, Poway ooovinnian 1682 101 75(a)
Sayler, Lewis Virgil (RED) | v 1966 University Ave, East Palo Atto ., 1112)82 490, 10177(b)
Paonge, Milika Tongilava (R veear 636 El Camino Real, Soulh San Francisco ij13/82 490, 10177{b)
Burzeson, Roduey Roward (RES) . veves QL Box 7458, Van Nuys ., 0vuiee. ... . tHRL 490, 1057b)
Gessele, Anhur Raymend (RES) . ...voo.ou0.. 76-950 Lark Dr., Indisn Wells .......ovnsss 1113782 16130, 10176(e), 10372{d) &, 10234.1,
102373, 10228.3
Chanaell, Thomas L (RES) ....ovviienoa.. 610 Newpont Center Dr., Sic. 433, 1119182 490, 10177{b)
Newport Beach
Travis, David James (RES) 19231 Vicory Blvd., #132, Resedn. .. .. 1/19/82 490, 1017%b}
Chesswas, Rosina Florence (RES) . 20940 Almazan Rd., Woodland Hills 119/82 498, 1017h)
Snee, Craig Charles (RES) ... + 2940 Thunder Dr., Oceanside . 1419/82 10172()
Knepper, Gayle Jacquetine (RES) . + 4898 La Sierzu Ave., Riverside 1119182 4%0, 10177(b)
Sutten, John Hall (RFS) ... . §771 Spyglass La., Otrus Heighls 1722182 490, 10177(h)
Mooradian, Patricia Lynn (RES . 2932 Stanford Ln., £l Dorado l4ills. 1/26/82 490, 10177(b)
Miller, Steven X. (RES}. ... . 16836 Algonguin, Huntinglon Beach. 1726/82 420, 1927Ha)
Kaositchek, Thomas Allen {(RES) - 1YMT Sunsel Blvd,, #103, Los Angeles 1 27/82 450, 10572(n}
Banks, Douglas Edward (RRES) 434 West §lst §1, Los Angelss..... /28782 450, 10177(0)
WMcCown, Barey S. (RER) 19131 Brookhurst, Huntington Beacl 1728482 2727, 10137, 101 THGXD
Finley, Lloyd Earl (RES) . 6401 Marysville Rd., Browns Valley 241782 490, 1017 )
Jenkins, Charles Curtis (RES) 430 32nd 81, Newport Beagh ., .., 2/2482 101 75{a)(b}e)(3), 10172¢44), 101775
Spurgeon, Gerald Edwin (RES) 34837 Sobrante St., Fremionl ., 202182 490, 1047Nb)
Bean, Janel (RES) ........ P.O. Box 3534, Big Bear Yake ... 214182 490, 16177(b)
Hallimark Acceptance Corp. (R 3502 Katella Ave., Ste. 203, Los Ada 2716782 101 76(¢), 10177d}
Awato, Charles John (REB) (REQ) . 4033 Tersa Vista Way, Sacramente , 218182 490, 10177(b)
LsDuca, Anthony R. (RES) ... $133 Bont La., Waloue Creek. ... o 2j22782 480, 1017 a} b)Y}
Griffin, Michael Hackell (RED) 1910 Ralston Ave, Belmont ... veveenns 2f22/82 490, 10177(%)
King, Barry Josoph {RES). P.0O. Box 14103, San Francisco e 2422482 10J76(cx i), 10177(g)
Beazd, Murion Alice (REB) 2584 Reservoir Lo, Reddiog. . uveoonnin, 2022/82 490, 1017Hb)
Lrwin, Clyde Wayne (REB) (REO) ..... veenrr 9895 Warner Ave., Ste. A, Foumtain Valley .. 2724782 108 26(eXi), 1017Hd) ()
Off--The Estate Makers, inc.
‘The Lstate Makers, Inc. (REC) .....0cuii.... 9895 Warugr Ave,, Ste. A, Fountain Valley ., 2/24/82 10176(eX ), 10177(d)(g)

Off—Exwin, Clyde Wayne

Naine

Address

Elfective

¥ielation Business aad Professions

Date Codef Conunissiones’s Regotations

*Pacera, Pavl Dale (RES)........0.u. P.O. Box 185, Palin Springs ..,............ L1f20/81 490, 10177(t)

(Right 10 RRES license on terms and condi
Waldron, Francis Patrick (RES) ..., $01 5. Fairview, Santa Ana. . 12/2/81 450, 1017/

{Right to RRES licenseon terms and condi
Deming, Raymond Earl (RES). ., o 3927 Mudison Ave, San Dicgo ..... s B2115081 490, 10177¢b}

(Right to RRES license on terins and conditions]
Gill, Michael James (RES) .......... 25466 Cariz Dr., Valentin o.oeevnin.., 124181 490, 10177(b)

(Right 10 RRES liconse on terms and conditions)
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Effective ¢s gnd stons
Naine Address Datt . otef Commitsioncrs Reglattons
Sanchez, Reberto {REB) .. . . 209 San Felipe Ave., South Frandsco....... 12f22/81 490, 10177(b)X D
(Right to RREB license on wrms and mndxlmus)
American Home Mortgage Corporation (REC), 230 Newport Cenler Dr., Ste. 200,. 1212381 2812.], 1017HdMg)(h)
Off —Zvonek, Mary Katheriag Newport Beach
{Right to RREC license on terms gnd conditions)
Zvonek, Mary Katherine (REB) (REOQ) .._.... 243 Sanla Ana Ave., Costs Mesa.......... 1242381 28321, 10177 (d) (i}

Off—American Home Monigage Corporation
{Right to RREB license after 30 days on tenins
and conditions) .
Greclan, Richard Stewart {REB)Y (REQ) ....... SI3E St, Santa Rosa v v evnvirnnirnina. 12723781
Off—~Soncma Dala Scevice
Off-—-Redwood Empirc Mongage Conipany
{Right 10 RREB license on terms and conditions)

Townsr, George Edward (RES) . .ovvviinnnns 3700 Grissom St., Bakersfield .............. 12728181
{Right to RRES license on terms and conditions)

James, Clarence Lesily (RES).......oovvn ot 6723 Long Beach Blvg,, Leng Beach . ....... 212981
(Right to RRES licensc on lerms and conditions)

Flyan, Charies Welch (RES)................. 14361 Lake St., Garden Grove . ...o.vvyin, 12729481
(Right to RRES license on terms and conditions)

Williams, Mike Eugene (RES) .........c0000s P.O. Box 1015, Lucerne Velley 12/29/81

{Right to RRES License on terms and eon

McClure, Pauline June (RES) ....... P.O, Box 373, Lucerne Valley, 12129781
{Right tc RRES Jcense on term:

Kennedy, Edmund Cherles {RES) 426 Newton Ave., Covina v ..uu 115182
(Right to RRES license on terms and conditiens)

Diosi, Anthony Winkler (RES} . . . 1% Savanaah Ave., Sen Ansdmo . ...l 1713782

(Right to RRES license afler 30 days on terms
and conditions)

Mauerman, Michael Richard {REB) .......... £500 McHenry Ave., Modesto ......o.o0ls Bf15/82
(Right to RREB license after 30 days on terms
and condilions)

Mucller, Mark Stuert {REB)....... P 2909 Coffec Rd., Ste. 6, Modeste........... 1715182
(Right to RREB license after 30 days un terms
and conditions}

Marble, Rodney Wilkins {REB) .. ............ 726G A St, San Rafael..................... 1/18/82
{Right to RREB license alter 6 months on
terms and conditions)

Schuval, Joseph Moses (REB) .......... ... 1211 Ruc De Valle, Sar Marcos ....uvievnis 1/19/82
{Right t¢ RREB licensc afier 180 days on lerms
and conditions}

Trujille, Anthony L. (RES)............ 2335 Hoenolulu Ave, Montrose ............ 119782
{Right to RRES license on1erms and conditions)
Casale, Robert John (RES) (REQ) ..0vvviunis 2700 Adams Ave., San Ditgo . ....ooo0ninie 1115782

Cff-- Aztec Froperties
Off--C & R Realty, Inc.
{Right 10 RREB licensc after 30 days on terms
and condisions)
C &R Realy, Ine. (REC).oovnvnianninionn . 2700 Adams Ave, San DEBO v v uvviiini i 119482
OHf-~Casale, Robezt John
{(Right 10 RREC ligense after 30 days on terms
and condilions}
Clardy, Johin Daniel (REB) (REOQ) ....vvviuns P.0. Box WW, 5465 Bravo Toro, Santa Rosa li2t/82
{Right 10 RREB license after 90 days on termy
and conditicns}

Bettencourt, Ted Rose (REB} .. ..ooivvvvnvnns 2353 Michael Cir,, Hanford ., Lj25/82
(Right to RR EB license enierms and eondilions)

Steele, Carl Steven (RES) ............ ' 2300 Pinon Springs, Bakersficdd .. ..., 172682
(Right te RRES Jicense onfic: Sandoond »o:s)

Tueker, William Leo (REB) (REQ)........... 206 8. Pracentia Ave., Placentia, ., vvvvvaiin 1£21/82

Qrf—Huouse of Mostgages, Inc,
Off—~House of Mortgages Scrvice Corp.
(Right 10 RREB license onterms and conditionsy

House of Mortgages, Ine. (REC) .vivvivninis 266 S. Placentia Ave., Placentia . vovuennl.. 1/21182
Off---Tucker, Wilbam Leo
{Right 1o RREC license onlerms ond conditions}

Haouse of Maoztgages Service Corp (REQ) ..., 246 S. Placentia Ave., Plagentia, .. ovuvevis 1§27/82
Off~--Tucker, Willinm Leo
{Right 10 RREC Jicense on lers und conditions)

Regent Invesiment Cerporation (REC)......, «oe 12313 Ventura Blvd., Studio City . .......... 1121482
Off—Hcrman, Basil Ellon
(Right o RREC ikense on1erms and conditions)

Herman, Basit Ekon (REB) (REO} ........... 16328 Venlura Blvd., Encino, . .vvvininiinn 1721782
Off—Regent Investment Corporation
(Righl to RR EB icense enterms and condilions)

Manus, Rex Leo (REB).......oocoiilny 409 Coffee Rd,, Modesto, .. .. P, 2/8/82
(Right to RR EB license on terms and condilions)
McAfee, Roberta Carel (RES) . .. oovuvnenanns 3333 Caming el Rio South, Ste. 100, ...... 211082

(Right 10 RRES license after 30 days on terms San Dicgo
and conditions)

Brown, David 1LeRoy {REB)...............\, 1264 Pinc Ave., SanJose.................. 2716182
{Right 1o RREB license onternisand cenditions)

Blake, Victor Alanzo (RES) ...\ 40 +vi PO, Box 13916, Ametican River Dr., .. 2722182
(Right 1o KRES license on terms al Sacramento

McDonald, Aisha (RES) ........ JE50 West 102nd St, #2, Inglewood ..., .., 2{23782
(Righl to RRES license alier 120 days onterms
and conditions) .

Fernandez, Carlos Adolfo (RESY ............. 823 I2th 51, #2, Sanie Monica v.iviiiie. 2123182
(Right to RRES license on lerns and conditions)

Maztn, Eugaite Anthony (RES).............. 2300 Webster $t., San Francisco .........., 2f23/82

(Right to RRES licensc on lesms and conditions)

2843, 1617%(d), 102422}, 10248.3

490, 101776X1)

2832, 10145, 10176{c}), 19172(d)
489, 10177b}

100 76(a)tid

10176{a)i)

101766i)

1017630, 10177(0)

10738

WwIng

101764a)0), 101770}

2731, 2830, 2834, 2835, } 0177(dX X1

490, 10172(b)

10137, 1HTH

10137, 10877(d)

450, 10E7I(bX

490, 10177(b)
490, 10073 )(t)

101 THdX g}(h)

181 77(d)E) ()

10177

10176(c}, 101 77X gH(h)

10376(¢), 10127{d)(s}{h}

10145, 10176{e), LO{THd)
107G

490, 10177%b)
490, 10177(b)

494, 10177%(3)

490, 1G177(by

490, 10177(b}

Effective Violeticn Business and Professions
Name Address Dare LodefCommissioner’s Regulations
*Bulger, Stephen Joseph (RES) L. vvvviiiiinns PO . Box 872, Del Mar .o vv v vveenarannrns 11524181 490, 10177(b)
(180 days}
Hermaosillo, Luis Michel{REB) .............. 1327 Via Camille, Montebello .. .vvviinins. 12118/81 1G1717g
{15 days)
Miozze, Felis Marie (RES) .ovvviveenvinann., 841 Inverness Ave,, Glendora ... .. oovvun., 2/2/82 10137, 108 76(8)i)
(50 days)
Goldman, Steven B, (REB){REQ) ,......,,.. 3502 Katclla Ave., Ste. 203, Los Alamitos. .. 2715/82 10176(e), 10177(d}

{1 year}

Llcensecs mvolved in the assxgnment of
promissory notes secured by deeds of trust
should take note of a 198! Court of Appeal
decision declaring a promissory note to be
unenforceable by an assignee to whom the
assignment was made by an allonge (separate
paper affixed to the note) signed by the
transferor rather than by an endorsement on
the note itself, This ruling in Pribus v. Bush,
118 C.A. 3d 1003, while highly technical can
be very substantive in its ¢ffect,

In the case in question Pribus had executed
a promissory note secured by a deed of trust
on her home in favor of one Williams.
Williams had induced Pribus to execute the
note by promising that he would hold the note
but make no use of it, Subsequently Williams
transferred the note to defendant Bush using
an allonge even though there was sufficient
space on the note itself for Williams’
endorsement.

Bush brought an action on the note
claiming to be a holder in due course and
therefore free of any defenses that Pribus
would have been able to assert if the action
had been brought by Williams.

The court held that Bush was not a *holder”
of the note and therefore could not qualify asa
holder in due conrse under Commercial Code
Section 3302, subdivision 1, because the
purported assignment to Bush by allonge did
not satisfy Section 3302, subdivision 2,
requiring that an endorsement of assignment
be “written by or on behalf of the holder and
on the instrument or on a paper so firmly
affixed thereto as to become a part thereof.”

In articulating the reasoning behind the
holding, the court noted that neither the
Uniform Commercial Code nor its
predecessor, the Negotiable Instruments Act,
expressly states whether or not an allonge can
be used where there is still space on the
instrument itself for an endorsement. The
court acknowledged that the decisions of
other jurisdictions are not unanimous on
whether an endorsement by allonge is
effective where there is room on the negotiable
instrument itself for the endorsement. The
court aligned itself with the so-called majority
view as the better reasoned one and ruled that
the purported assignment to the defendant by

allonge was not effective as an endorsement,

DRE has reccmly been made aware of an
offering to *real estate professionals” in
southern California of a legal product
described by the offeror as a title holding
trust. The trust is represented to be a device
that will “solve the acceleration problem™
which still may exist in the case of loans made
by federally chartered savings and loan
associations in spite of the Wellenkamp and
Dawn Investment Company holdings (see
page 8). The trust is also touted as a means to
sell real property without triggering
reassessment under Proposition 13.

The explanation provided by the author for
the representation that the transfer to the trust
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When is a disclosure statement require:
the Real Estate Law and the Commissioner’s
regulations in a mortgage loan transaction?

disclosure statement was required to be
provided to a borrower only in the case of a
loan subject to Article 7 of Chapter 3 of the
Real Estate L.aw (Business and Professions
Code Sections 10240, et seq.). Simply stated,
the disclosure statement had to be provided
by a broker to the prospective borrower of a
loan secured by a first deed of trust in the
amount of less than $20,000 or a loan secured
by a junior deed of trust of less than $10,000.
The broker was required to furnish this
statement to the prospective borrower prior
to the borrower becoming obligated to
complete the loan transaction.

Assembly Bill 3201 (Chapter 553) which
became law on January 1, 1981, amended
Sections 10240 and 10245 of Article 7 to
require delivery of a mortgage loan disclosure
statement to the borrower in all real property
loan transactions—regardless of amount—
negotiated by a real estate licensee acting as
an agent. Regulation 2840 contains the
approved form of the disclosure statement
required by Section 10240 of the Rea] Estate
Law.

There is no express requirement for a
disclosure statement to be given to a borrower
in a situation in which the broker is the lender.
If a broker—particularly one who advertises
and holds himself out to the public as a
mortgage loan broker—contemplates funding
loans secured by real property on either an
interim or permanent basis, DRE
recommends that the broker fully disclose
significant information about the loan to the
borrower much as he would if he were acting
as an agent. When acting as a lender, the
broker may use the approved form of
disclosure in Regulation 2840 as a guide, but
he should omit from the form anything and
everything that might suggest to the borrower
that the broker is acting as his agent. To
comply with Regulation 2845 which requires
that a broker who holds himself out to the
public as an agent for the negotiation of loans
secure the express written consent of the
borrower to the lending of broker-controlled
funds, the following statement should be
included in the disclosure instrument:

“(Name of lender) is a real cstate broker,
but is the lender in this transaction and is not
acting as the agent of the borrower.”

I the funds loaned to the borrower are not
the funds belonging to the broker, but funds
controlled by him, the disclosure statement
should be modified accordingly. “Broker
controlled funds” is defined in Regulation
2845 as funds owned by the broker, or an
entity in which the broker has an ownership
interest of 10 percent or more, or funds of a
person related to the broker by blood or
marriage,

Interested licensees may obtain a copy of
DRE’s recommended form of disclosure
instrument for a transaction in whichk the
broker actsinthe capacity of a lender from the
mortgage loan broker desk at the
Department’s Los Angeles office.

In a loan transaction in which the broker is
a permanent or interim lender, the limitations
on prepaymeit penalties specified in Section
2054.9 of the Civil Code rather than those
specified in Business and Professions Code
Section 10242.6 apply.

DRE is proposing legisiation this year to
expressly require that written disclosure along
the tines of that required by Regulation 2840
be given to a borrower in aloan transaction in
which a mortgage loan broker provides
permanent or interim funding to the
borrower. If the bill is enacted into law it will
¢liminate the uncertainty that currently exists
in the minds of many mortgage loan brokers
who lend their own funds when funds from an
independent lender are not immediately
available. Under the terms of the proposed
legislation, a broker anticipating that the loan
to the borrower may be made wholly or in part
from broker controlled funds must include a
statement to that effect in the mortgage loan
disclosure instrument given to the prospective
borrower, Moreover if and when the broker
elects to make the loan to the borrower from
broker controlled funds, he must so advise the
borrower not later than the next business day
but in any case before the close of escrow of
the loan transaction.

Effective January 1, 1982 Assembly Bill
1212 (Chapter 1117) became law. It added

Sections 02312, 10232, 102321, 10232.2,
10232.4 and 10232, 5among others to Article 5
of Chapter 3 (Business and Professions Code
Sections 10230, et seq.).

Section 10232 establishes a special category
for real estate brokers who in any successive
12 months negotiate a combination of 20 or
more real property loans or trust deed sales
with an aggregate doHar volume of more than
$2,000,000. Sales and exchanges of trust deeds
and real property sales contracts by a broker
scting as principal for his own account are to
be included in determining whether a broker
falls within this special category.

The statute also establishes a rebuttable
presumption that a broker meets the
20/ $2,000,000 threshold based upon his or her
business activity during any successive three-
month or six-month period.

A broker who does meet the threshold of
business activity established by Section 10232
musi provide a prospective lender or
purchaser with a completed disclosure
statement in most transactions. The
disclosure statement need not be given by a
broker who meets the threshold only if (1) the
“lender” is the seller of real property taking
back a promissory note secured by the real
property as a method of financing the
purchase or (2) the loan or sale is made under
authority of a permit issued by DRE or the
Department'6f'Corpora;tii)ns or(3)theloanor
sale is made pursuant to an exemption from
f d hich
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Bulletin: In general, what are the
functions and responsibilities of DRE
auditors?

Auditor: The Department’s auditors
function as specialists in matters involving the
books and financial records maintained by
real estate brokers and subdividers,
Investigative audits, subdivision impound
examinations, trust account examinations
and loan broker examinations are conducted
to determine if the operations of the broker or
subdivider, as disclosed by their business
records, are in compliance with the real estate
and subdivision laws aud commissioner’s
regulations,

Bulletin: What are the major differences
between a formal DRE audit procedure and a
“spot-check” office examination?

Auditor: A formal Audit is an indepth
review of the broker or subdivider’s handling
of trust funds over a specific period of time
while a “spot check™ examination is a cursory
review of transactions selected at random to
determine if client funds are being handled
properly and other records required by faw
are being maintained,

One difference between a “spot check”
examination and an Audit is the Notice which
must be given before an examination or
inspection. From a practical standpoint, the
auditor generally calls on a randomly selected
broker’s office, explains the purpose of
his/her visit and in the majority of cases, by
mutual agreement, this constitutes the
required Notice and the auditor proceeds with
the examination. During an inspection the
auditor will spot check the flow of funds and
records accountability in just a few
transactions and normally will not be at the
broker’s office for more than three hours. An
Audit, however, is a complete check of all
transactions over a given period of time,

Bulletin: The fiduciary responsibility of a
real estate broker requires proper handling of
all trust funds and the maintenance of
adequate records. How may “trust funds” be
defined?

Auditor: Trust funds are money or things of
value received by the broker, or the
salesperson, on behalf of his principal or any
other person in the performance of any acts
for which a real estate license is required, and
not belonging to the broker but being held for
the benefit of others. Cash, checks, notes,
stock certificates, ete., are examples of trust
funds.

Bulletin:  'What constitutes a “true” trust
account? Must the account have the words
“trust account” on it?

Auditor: A trust bank account is one which
names the broker as the trustee and one which
contains only clients’ funds. The bank
signature card should name the broker as
trustee of the account, The words “Trust
Account” or “Real Estate Trust Account” o
similar. wordmg should be on the account
C issioner’s Regulation 2830
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Document Rejection By The Recorder’s Office

May Delay Payment of Your Commission
prepared by
Leonard Panish
Los Angeles County Registrar- Recorder

On September 9, 1850, California was admitted as a state and one of the first acts of the
legislature was to adopt a recording systerm.

Under the Spanish and Mexican governments, there were no registry or recording laws, so it
was necessary that some device be ercated by which evidence of title to, or an interest in land could
be collected in a convenient and safe public place. The system allows persons intending to
purchase or otherwise deal with kand to be informed as to the ownership, condition of the title, and
be protected from secret conveyances and liens.

The basis of the California recording system is modeled after the recording system established
by the American Colonies and in use in many of the castern states at the time California became a
state.

All documents presented for recording must be authorized by law to be recorded. If a document
is required or permitted by law to be recorded it must meet specific mandates, ordinances and
rules to be acceptable for recording. Unacceptable documents nonetheless are still presented for
recording. Listed below are a few of the more unusual documents that have been presented for
recording at the Los Angeles County Recorder’s Office:

¢ A Common Law wife lien;

¢ A notice of completion for a new born baby;

A quitclaim deed to a satellite revolving around the earth;

Official notice to stop real property taxes;

A deed to a condominium in space; and
¢ A power of attorney purportedly signed by a dog,

‘This last document, like the rest, was notarized, however none of the above documents were
acceptable as they were not authorized by law to be recorded.

Approximately sixty percent of the documents presented for recording are processed through
the title insurance industry, Twenty percent arrive by mail and the remaining twenty percent are
presented in person by the general public.

The most common reasons for rejecting documents for recording are as follows:

& Lack of payment of the Documentary Transfer Tax or jack of a sufficient explanation on the
face of the document as to why the tax is not applicable. For example, two deeds declaring no
Documentary Transfer Tax-~one from A to B the other from B to A consummating an
exchange of real property are both taxable transactions. A tax based on the value of the real
property conveyed less any liens is due at the rate of fifty-five cents per $500 of value or fraction
thereof.

¢ Improper certificate of acknowledgment before & notary public. For example a conveyance
executed by XYZ Corporation using the certificate of acknowledgmment for an individual party
printed on the form in lieu of attaching the corporation form.

¢ Non-photographible document er portion of a document such as the legal description or notary
seal. This probiem may be corrected by substituting a copy that is photographically
reproducible or preparing by typewriting or handwriting a legible copy certified by the party
creating the copy under penalty of perjury as beinga true copy of the original. This procedure is
pursuant to Government Code Section 27361.7.

Proper preparation of documents presented for recording will facilitate the recording process
thereby avoiding delays in receiving your commission from the escrow,

All county recorders in this State belong to the County Recorders' Association. One of the
purposes of Lthis Association is to adopt rules for the uniformity of recording throughout the
State. Generally all counties follow the intent of the recording laws, however interpretation and
practice of recording laws may vary.

Listed below are the recording volumes for four categories of documents recorded in Los

* o e

Angeles County which you may find uscful: Year

Classification 1977 1978 197¢ 7980 1981

Peeds oo 309,724 299,585 311,138 259,675 217,729

Beeds of Trust and Mortgages............ 373,808 385,673 376,490 323,487 272,990

MNotices of Default ..., 19,762 20,648 22,516 27,965 44,088
1,899 1,319 1,28C 3,000

Attendance Certificates must be included on
the R/E Form 251.

It has been noted many licensees are
incorreetly using the "date of issuance” shown
on their certificates instead of the date
completed. Two dates are generally shown—
the date the particular offering was “attended
or completed” and the date of “issuance.” To
have your rencwal application processed, the
date you actually “completed” the offering
must be shown, not the date of issuance. Use
of the date of issuance will cause delays in the
renewal of your liccnse.m

When applying for renewal of your real
estate license, you must include with the
apptication a properly completed R/ E Form
251 (Continuing Education Course
Verification Form). Various information
taken from your Continuing Education
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INTERVIEW  (Contimied from page 4)

provides . . . “the broker shall deposit the
funds upon receipt into a trust fund account in
the name of the broker as trustec at a bank or
other financial institution. Except as provided
by Section 2830.1[concerning interest bearing
accounts] the trust fund account may not be
an account for which prior written notice can
by law or regulation be required by the
financial institution as a condition to the
withdrawal of funds.”

Bulletin:  Are there legal reasons forthe trust
account requirement?

Auditor:  Yes. Firstly, it is necessary to
separate the brokers own money from
separate trust moneys to avoid commingling.
Secondly, should legal action be instigated
apainst the broker, ail his bank accounts
except a true trust account could possibly be
frozen during the action.. Thirdly, should the
broker die or become incapacitated, his
personal funds could be tied up. Fourthty,
funds in true trust accounts arc recognized for
FDIC insurance purposes up to $100,000
when properly identified as to ownership of
the funds.

Balletin: 1{ a broker has money due him
from a client who is the owner of funds in the
broker's trust account, can the broker
withhold the amount owing him from the
trust account as an offset?

Aunditor: Absolutely not. To coilect, the
broker’s recourse for non-payment of the debn
would be a civil court action.

Bulletin:  Under the Real Estate Law and
Regulations of the Commissioner, who is
responsible for the deposit and safekeeping of
trust funds and the disbursing of trust funds
from a broker’s trust account?

Auditor: The licensed real estate broker is
ultimately responsible for the depositing,
safekeeping and disbursing of all trust funds.
While Regulation 2834 allows a real estate
broker to authorize other specified employees
to make withdrawals from his/her trust
account, the provisions of the regulationinno
way limit the broker's lability or
responsibility for the handling/ disbursing of
trust funds in the broker's custody and
control.

Bulletin:  What persons may the broker
authorize to make trust account withdrawals?
Auditor: (1} A salesperson employed by the
broker; (2) a corporate officer of a licensed
corporate broker; or (3) any unficensed
employee when covered by a fiduciary bond
indemnifying the broker against foss of moncey
or property by an act of the employee, which
bond is to be in an amount sufficient to cover
the fuands or property held in trust.

Bulletin: Then, under prescribed
conditions, a broker may assign the
bookkeeping and record-keeping duties to
another employee?

Auaditor:  Yes, such duties can be delegated
or assigned to others but the broker is
responsible for the custody and control of
trust funds and reasonable supervision of the
business activities of all employees,

Ce Jn
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AMENDMENTS TO
SUBDIVIDED LANDS LAW

On April 4, 1982, Governor Brown signed Assembly Bill 1311 into law, and it became
immediately effective as Chapter 148, Statutes of 1982.

The bill amends two sections of the Subdivided Lands Law (Business and Professions Code
Secctions 11000, et seq.} and adds Section 1133 to the Civil Code.

The purpose of the Business and Professions Code amendments is to remove all DRE
jurisdiction.under the Subdivided Lands Law over the sale, lease or financing of interests in the
following types of subdivisions:

1. Expressly zoned industrial subdivisions limited in use to industrial purposes,

2. Expressly zoned commercial subdivisions limited in use to commercial purposes.

3. Subdivisions offered by public agencies.

Prior to the effective date of Chapter 148, industrial, commercial and public-agency
subdivisions were exempt from having to file a notice of intention to subdivide and from other
provisions of the Subdivided Lands Law having to do with the issuance of a public report, but
remained subject to certain provisions, ¢.g., Section 11013.2 which prescribes purchase money
handling for subdivision interests subject to a blanket encumbrance.

Civil Code Section 1133 establishes a caveat that must be given by the seller—or lessor under a
lease for a term longer than five years—1to the buyer/lessee of a subdivision interest that is subject
to a blanket encumbrance if the subdivision is one that is exempt from the provisions of the
Subdivided Lands Law.

“Subdivision™ is defined in Civil Code Sectinn 1133 Subsection (b) as any division of real
property into two or more lots, parcels and units for purposes of sale, lease or financing. Thus the
caveat must be given not only in connection with sales or leases of commercial, industrial and
public-agency subdivision interests subject to blanket encumbrances, but to sales and leasesin2 to
4 unit residential subdivisions as well. The bill thes closes the gap in the area of consumer
protection that has existed since the definition of common-interest subdivisions subject to the
Subdivided Lands Law was changed from two or more units to five or more units effective
January 1, 1981,

The notice that must be given by the seller/lessor and signed by the buyer or lessee reads as

follows:  «gUYER;LESSEE IS AWARE OF THE FACT THAT THE LOT,

PARCEL, OR UNIT WHICH HE OR SHE IS PROPOSING TO
PURCHASE OR LEASE IS SUBJECT TO A DEED OF TRUST,

MORTGAGE, OR OTHER LIEN KNOWN AS A ‘BLANKET

ENCUMBRANCE.

“IF BUYER/LESSEE PURCHASES OR LEASES THIS LOT, PARCEL,
OR UNIT, HE OR SHE COULD LOSE THAT INTEREST THROUGH
FORECLOSURE OF THE BLANKET ENCUMBRANCE OR OTHER
LEGAL PROCESS EVEN THOUGH BUYER/LESSEE 1S NOT
DELINQUENT IN HIS OR HER PAYMENTS OR OTHER OBLIGATIONS
UNDER THE MORTGAGE, DEED OF TRUST, OR LEASE”

Any person who “willfully” violates Section 1133 by failing to give the prescribed notice is liable
to the buyer or lessee for actual damages suffered, reasonable attorney’s fees and a fine not to
exceed $500. Under California decisional law, a violation may be held to have been “wilifully”
done even if it was not done with an intent to violate nor with an evil intent. ‘Dﬁ

dis
condition to the use of the exemption,

The content of the disclosure statement to
be given in the case of a real property loan
origination is set forth in subdivision (a} of
Section 10232.5. The content of the disclosure
to be used in the sale of a sales contract or
promissory note is prescribed in subdivision
(b). The Real Estate Commissioner has
proposed the adoption of Regulation 284610
establish the form and content of a disclosure
statement that will be acceptable to DRE, The
proposed regulation further provides however
that the format of disclosure under
Regulation 2846 is not ngcessarily the only
format that will satisfy the statute,

Section 10231.2 imposes a special
disclosure requirement upon every broker
who propeses to solicit funds through
advertising or representations that he or sheis
acting in an agency capacity in negotiating
mortgage loans or trust deed sales if the
broker infends to directly or indirectly have
the personal use or benefit of the funds

borrowed. In these circumstances the broker
must furnish the completed disclosure
staternent to the prospective lender or
purchaser and to DRE not less than 24 hours
before the purchaser/lender delivers funds to
the broker or executes any contract
committing to make the loan or purchase, The
disclosure statement provided to the
lender/ purchaser must include a detailed
statement of the broker's intended use and
disposition of the funds and an explanation of
the nature and extent of the benefits that the
broker expects to derive either directly or
indirectly. A broker soliciting funds for his
personal use and benefit must furnish the
prescribed disclosure statement whether or
not he meets the 20/8$2,000,000 threshold
criteria of Section 10232,

Brokers who met the Section 10232
threshold as of January 1, 1982, were required
by the terms of that statute to register with
DRE on or before February 1, 1982, Brokers
who did not meet the criteria on Jaunary i,
1982, but who do so after that date must notify
the Department in writing within 30 days after
determining that they do meet the criteria,
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Bullefin: Does the law require every real
estate broker to maintain a trust bank
account?

Auditor: No. The broker can either place
trust funds in a trust bank account or into a
neutral escrow depository orinto the hands of
his principal, not later than the next business
day following broker's receipt of the funds.

Bulletin; Earlier, you made mention of “an
interest bearing” trust account, Is the use of
this type of account limited in nature?
Auditor: Yes, It's use is spelled out in
Regulation 2830.1. A real estate broker who
receives funds in trust from or on behalf of an
obligor for the payment of property taxes,
assessments, or insurance relating to property
containing only a one-to-four family
residence is not precluded from depositing
and maintaining such funds in an interest-
bearing account in a bank, savings and loan
association, or other financial institution,
provided the account is one that is insured by
an agency of the Federal government,

Of course, none of the interest earned on
funds deposited by the broker into an interest
bearing account shall acerue to the benefit of
the broker,

Bulletin: At the minimum, what must the
trust funds record system contain for trust
funds which go into the bank trust account
(checks, cash, ete.)?

Auditor: For funds which go into a trust
bank account, the records must set forth, in
columnar form, the date funds are received;
from whom received; the amount received;
description of the item; date funds are
deposited into the trust account. For
disbursements, the records must show to
whom paid, description of the item, amount
paid out, check number and date of check.
Records must show the daily balance of the
trust bank account. (Regulation 2831.)

In addition to these records, for all
transactions involving moneys deposited in
the trust account, the broker must keep a
separate record for each beneficiary or
transaction. These records also must be in
columnar form and set forth information
sufficient to identify the transaction and the
parties to the transaction. Columnar
information must include the date,
description, and amount of funds deposited;
the date, description, check number and
amount of each related disbursement; and the
account balance. (Regulation 2831.1)

By the way, brokers utilizing an automated
data processing record system in accordance
with sound accounting principles are
considered to be in compliance with the law
and regulations.

Bulletin: At the minimum, what kind of
journalizing or record system is required for
trust funds which do nor go into a broker’s
bank trust account—e.g., a pink slip on an
automobile or promissory note?

Auditor:  Checks or notes or even a pink skip
on an autormobile which pass through the
broker’s hands and are held by him for any
period of time for the benefit of a third person
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INTERVIEW: (Continu "
are trust funds. A record must be kept of these
trust funds in columnar form showing the date
received; the form (note, check, cash); the
amount; from whom received. As to the
disposition of such trust funds, the record
must show a description/identification of the
item disposed of; to whom disbursed (escrow,
title company, returned) and the date of
disposition or forwarding. (Regulation 2831.)

Bulletin:  What sections of the Real Estate
Law and Commissioner's Regulations cover
the requirements for proper trust fund
handling and record keeping?

Auditor: The appropriate law and regula-
tion sections are Business and Professions
Code Sections 10145, 10146 and 10148 and
Commissioner's Regulations 2830 through
2835.

Bulletin:  Other records besides trust fund
records must be adequately maintained by a
broker. What are these records and for how

iong must they be kept available for
examination, if needed, by a DRE
representative?

Auditor: A real estate broker is required by

law to retain for three years copies of all
listings, deposit receipts, canceled checks,
trust records, collection receipts, and other
documents executed by him or obtained by
him in connection with any transaction for
which a real estate broker Heense is required.

Copies of disclosure statements required by
brokers under Sections [0231.2, 102324,
10237.4 and 10240 must be retained for four
years. Prepaid rental listing service operators
(broker or PRLS licensee) must retain the
original of cach contract for at least six
months.

Bulletin: When does the record retention
period start to run?

Auditor: Either {rom the ¢closing date of the
transaction or, if the transaction is not
consummated, from the date of the Hsting.
For PRLS operators the period runs fromthe
date of contract termination.

Bullefin:  In the usual buy/sell transaction,
when does the broker's legal responsibility for
trust fund handling begin?

Auditor: His responsibility for handiing
trust funds begins the moment he receives
such funds into his custody.

Bulletin: Do property management brokers
experience any particular probiems in
properly accounting for the trust funds of
their multiple beneficiaries?

Auditor:  Property Management Brokers
must carefully oversee their trust ledgers to
prevent the payment of funds in excess of the
available balance in the trust bank account for
a particular property. If disbursements exceed
receipts for a particular property, funds that
belong to one owner will be used to pay
abligatons or expenses of another and a trust
account shortage will result, a violationof B &
P Code Section 10145 and Regulation 2832.1,
This regulation requires that the broker got
disburse or permit disbursement of trust funds
from the trust account without prior consent
of every principal who is owner of fundsin the
account when a disbursement will reduce the
balance of the account to an amount fess than

the existing aggregate trust fund lability of
the broker to all owners of the funds,

Bulletin: From your experience as
Supervising Auditor for DRE's Northern
Regulatory Area, what type of error or
omission by real estate brokers occurs most
frequently?

Auditor: Usuatly a broker gets into trouble
from a trust account examination because
he/she fails to establish, maintain and retain
adequate trust fund records, especially for
trust funds not placed in the trust bank
account.

Bulletin:  How can this type of law violation
be avoided by the licenses?

Auditor: There is no substitute for the
careful and personal oversight and
supervision of a real estate brokerage by the
licensed owner-broker. Also, regular trust
account bank reconciliations are a must, They
should be prepared at least monthly and then
reviewed by the broker personally.

Bulietin;: What is the reason for
accounting violations?

Auditor: It is usualiy the broker's ignorance
of sound accounting procedures and his
failure to maintain adequate trust fund
records, Brokers who are unskilled in
accounting principles should consult a
professional accountant, attorney or
bookkeeper for guidance,

Chapter 24 of the current Reference Book
printed by the DRE also has guidelines for an
acceptable accounting and record-keeping
system.

most

Bulletin:  Overall, do you find adequate
broker supervision in those cases where a
broker has delegated bank trust account
handling to other employees?
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Auditor: Generally, yes. Unfortunately,
there are instances when a broker failed in his
obligation to reasonably supervise and see
that clients’ funds are protected.

Bulletin:  'What advice can you offer brokers
as {o how they might improve trust fund
accountability?

Auditor: Brokers should never forpet they
have a trasteeship with regard to trust funds in
their custody. It is good business practice for
every broker to perform periodically “his own
audit” of his trust funds. Each month the trust
account bank statement should be reconciled
and each month broker’s trust obligation
should be determined. By regularly reviewing
and reconciling the trust bank balance with
the trust obligation, the broker can assure
himself that the funds entrusted to his careare
being properly maintained in the trust bank
account. '

EINTOR'S NOTE: -

DRE auditors make both formad and random official
visits to brokers offices to perform Audits end Trust
Account Examinations. Tlis & part of DRE'S consumer
protection program. Should u trast account examination
disclose u violation{s), one of four things generally
happens: {1} compliance Is ackieved on the spot and the
case s closed (2) « “corrective action letter” is sent to the
broker and a second examination by DRE is muade to
defermine campliance (3) a Desist and Refrain Ovder is
ivsued, followed by a sccond compliance examination ()
the evamination or follow-up examinagtion results in an
Aceusation being filed apainst the broker,

Trust account exandnations gre conducted on « daily
basis. Auditors are concerncd with more thar proper
frust fund handling. They uncover such violatons as
operating branch offices without o license, Wlegal use of «
fictitious  name, nepligence, incompetence, lack of
reasonable broker supervision, unauthorized signutures
on trust accounts and urauthorized custody and control
of trust funds,

Brokers are urped to review all office procedures ta
assure compliance with the Real Fstate Law and
Caommissioner’s Regulations, =

ookt
"DRE

Name Addrees

Effeclive

¥iglatlon Buviness and Profesiony

BDate Code/ Commissionery Reguistions
Sulton, YVincent Glenn (REBY (REQ} ..., ..., 3740 Boise Ave,, Los Angeles ... ooeeeon ... 128481 8321, 10445, 16171d)(g)
Off—Sutton & Assogiates Real Estawe Co. (66 days)
(AN bt 15 days stayed for 2 years on Lerms
and ¢ onditions)
Sution & Assoctates Read Estate Co. (REC) ... 3741 Doise Ave, Los Angebes. .o onnnnn... 1218751 2832.1, 10145, 10171 (@)
Off-—-Sutton, Vincent Glean {60 days)
(ALl but 15 days stayed for 2 years on terms
and comlitions)
La Rue, Gary ¥ (REB)..,, MB28 Washington Divd., Wihitticr .. ... ..., 1211751 F0137, 1B16L.8, 101 TN d¥ i)
(Al but 1S duys stayed for 2 years on terms (45 duys)
and conditjons)
Perseras, Conrado Zapanta (REB) (REQ} .. .. 3373 Mission St., San Erancises ... ....... 12122/81 1017200y
(Stayed for | year on fermis and conditions) (30 days)
Jacob, Annic Mayo (RES) ... 67 5t Franeis Square, Daly City o000, F22/81 01760, 10177(0g)
(Al bag 13 days stayed for 1 year on lerms {60 daysy
and conditions}
Banks, Betty Jeanne (REB). ... 13132 Pioneer Mvd, Cerrltos .ovvoonn.. .. 1/6/82 [l 1)
(AN But |5 days stayed for | yoar oa tenms (60 days)
and conditions)
Cassil, Robert Deayshaw (REOQY. ....... . ... 1764 Union St., San Liancisea, . .oooan.. .. 1/18;82 28321, 10145, 1017 7(d}
Off--Uawihorue Stone R, L. luvestmers, Ing, {60 days)
(Sayed for | year on tcrms and conditions)
Gitson, Thomay A, (RES) ..., L0, Box 366, Cleartske ..y e vinie.... 271182 16137, 10345, 101 76(<). 10172(4)
(AL bt 15 days stiyed for | year on leriny (30 days)

and conditions)

UBLIC REPROVA

Name Address

Violation Business and Pratasivns
Code/Commissioner’s Regulations

Kroh, Catlton James (RRES)
Morales, Mary Louise {R13S

1337 Nowe Ave., Ste, 210, Sacramento ..... 151982
3610 Peacock Lu., Rivesside

490, 10177(L)

............... 316,82 490, 10177(b}

Nume Addresy Date
Kilz, Raymond John (RED) ........... 0000 1670 Griffith Pazk Blvd, Los Angeles ..., 12417781
BEC Financial, Ine. {REC) .. 4640 Towelt S1., Ste. 101, San Dicgo . . 17182
Kicher, Marvin Sam (REB) | 1375 Grand Ave., Atroye Grande , .. 151282
Payton, Alice Maric (RES) 3212 Springdate Dr., #210, Long Beach 1i26k2

Williams, Fred C{REB) ooo..oooviviin s
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Wellenbamp Rule Ertended

In a case entitled Dawn Investment Co. v, Superior Court of Los Angeles County, 30 Cal, 3d
695, the Catifornia Supreme Court recently extended the so-called Wellenkamp rule to non-
institutional lenders and to investment and commercial property.

In the 1978 case of Wellenkampv. Bank of America, the Supreme Court held that the automatic
enforcement by an institutional lender of a due-on-saie clause in a deed of trust on real property
constituted an unreasonable restraint on alienation. The effect of the Wellenkamyp holding has
*been to virtually eliminate foreclosure attempts by institutional lenders based upon the sale of the
real property securing the promissory note held by the lender. This in turn has resulted in the
extensive use in sales transactions of creative financing involving the buyer's assumption of the
first loan against the property with the seller carrying back 4 junior note from the purchaser.

In the Wellenkamp opinion the Supreme Court expressly limited its holding 1o the enforcement
of due-on-sale clauses by institutional lenders and—by implication in some of its rationale—1to
owner-occupied dwellings. Until the Dawn Investment case, the questions of automatic
enforceability by private lenders and of enforceability where the securing property was other than
an owner-occupied dwelling have not been conclusively answered,

In the Dawn Investment case, the sellers of the real property and co-beneficiaries of the deed of
trust securing the promissory note were a corporation wholly owned by a husband and wife, and
the mother of the husband-owner. When they sold the property in 1977, the sellers took back a
note sécured by a second deed of trust which contained a due-on-sale clause. When the purchasers
sald the property three years later and took back an all-inclusive deed of trust, the petitioners
(beneficiaries of the note) notified the sellers and new owners of their election to accelerate the
payment of the note. The sellers then sought an injunction and declaratory relief.

In ruling that the Wellenkamp holding was applicable to investment property as well as to an
owner-occupied dwelling, the court rejected the petitioners’ argument that the rule against
automatic enforcement should not be applied in the case of the investor-purchaser because the
investor and lender were “both concerned with business considerations.” Instead, the court
reaffirmed the rule of Wellenkamp that the test for reasonabicness of a restraint on alienation
involves balancing the quantum of restraint against the justification for it. Applying that test, the
court determined that there was no valid basis for any distinction between a due-on-sale clause in a
deed of trust on an owner-occupied dwelling and a deed of trust an an investment or commercial
property.

Of greater overall significance is the court’s ruling that the rule against automatic enforceability
applies to private as well as institutional lenders. It rejects all of petitioner’s contentions that the
law should be different for a private lender than for an institutional one. In particular the court
reasons that while private financing is usually short term and that the quantum of restraint is thus
less than in the case of long-term financing, the justification for restraint in the case of shori-term
financing is also less. The court concluded that “ . . . no substantial reason has been shown to
treat private lenders differently than institutional lenders, . . .

The question of automatic enforceability of a due-on-sale clause in a deed of trust in which a
federally chartered savings and loan association is the beneficiary has not yet been finally decided.
The United States Supreme Court has agreed to hear de la Cuesta v. Fidelity Federal Savings and
Loan Association, a case in which a California appellate court held that the Wellenkamp rule
applied to duc-on-sale clauses in deeds of trust of federally chartered savings and loan
associations.
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