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BROKER BEWARE—SELLER BEWARE

Raymond L. Royee
Assistant Conmmissioner, Regulatory and Recovery

In the Winter 1980 and Fall 1981 issues of the Real Estate Bulletin, the Department of Real
Estate (DRE) warned licensees of sales transactions commonly known as “cash-to-buyer”™ and
“buyer walk-away™ transactions. Such transactions are also known as “equity skimming,™ These
transactions have become so numerous and have caused such devastating losses 10 sellers of real
property in some pars of the staic that we believe our licensees need to be warned again in a very

explicit manner.

The article appearing in the Fall 1981 Real Estate Bulletin described “cash-to-buyer” transac-

tions as having the foliowing characteristics:

t. The buyer invests none of his own money.

2. The buyer arranges for a new first or
second loan 1o finance the purchase.

3. The seller carries back a large junior note
and deed of trust from the buyer,

4, The encumbrances against the property
represenied by the buyer’s note and senior
cncumbrances exceed the fair market
value of the property.

5. The seller agrees to the buyer receiving
part of the cash from the new lean.

Are real estate sales which involve 1009
financing or financing which exceeds the sale
price or fair market value illegal? No, not
necessarily. Neither are the seminars we all
have seens advertised in the newspapers which
purport to teach us how to purchase real prop-
erty with no money down, how to get cash
back from the seiler, and haw to make a for-
tune. But, consider the resuits: Department
files are veplete with stories of personal
tragedy from sellers who have been victimized
by such transactions.

No one deserves 1o be a victim. As an exam-
ple, consider the seller with a home nearly
paid for, who is close to retirement and is
willing to take back a large second loan
intended to produce retirement income. The
seller accepts an offer which cxceeds the sale
price by $30,000. Half of the financing is a new
first oan obtained by the buyer, and the other
half of the purchase price is a second loan
taken back by the seller. From the first loan,
the selier will receive some cash (less real es-
tate commission and costs). The buyer will
keep the $30,000 cash from this loan. The
seller is expectmg to have a nice monthly
redirement incore of $900 per month from his
second loan.

The buyer, however, fails to make any pay-
ments on either the first or the second loan.

What happens to the seller in this situation?
To salvage what is left of his interest in the
transaction, the seiler has to take over the
monthly payments on the first Joan. Instead of
receiving income of $900 per month, he ends
up paying $950 per month on the buyer's obli-
gation on the first loan to forestall foreclosure
by the lender of the first loan. Consequently,
the seller also suffers the financial loss of the
maney taken by the buyer, the realestate com~
mission, original transaction costs, the costs
of curing delirquent payments on the first
loan, and other miscellancous costs.

So where does the illegality come into the
picture? We belicve the actions of the buyer
after the sale is closed establish the buyer’s
intent to commit a fraudulent and illegal act.
If the buyer isa real estate licensee, he/she can
expect the Department to file an action to
suspend or revoke his/her license based upon
fraud and dishonest dealing. We often find
that there has been misrepresentation to the
seller and/or the lender of the first as well,

The DRE is cooperating with district attor-
neys around the state concerning “buyer walk-
away” transactions involving both licensecs
and non-licensees. District attorneys in Sacra-
mento and San Joaquin Counties have filed
criminal actions in “buyer walk-away” cascs.
We expect there will be other such actions
which will result in criminal convictions,
When asked to do so, the Department will
cooperate with the Federal Bureau of Investi-
gation and the Internal Revenue Service.
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It is well established that a real estate licen-
see, acting as agent {or a seller, is in a position
of trust, with a duty as fiduciary to advise,
inform, and protect the interest of the selier.
When there is no down payment in a “cash-to-
buyer” situation in what might otherwise be
an honest tansaction of legitimate purpose,
such a transaction may ¢xpose the sellerto a
great risk of loss. Generally, 2 buyer with no
personal investment in a real property pui-
chase has no particular incentive to perform.
A buyer taking cash out of a transaction may
instead have great incentives ot to perform
contractual obligations and to default.

Failure of a licensee to propery advise and
inform a seller of the danger of such transac-
tions may very well be cause for the suspen-
sion or revocation of a real estate license. The
Department has already taken such actions
and, unfertunately, there will be others.

It is not our intent to imply the existence of
widespread or pervasive dishonesty within the
real estate industry. This is certainly not the
case, Great effort has been made over the
years by many industry people and by Real
Estate Commissioners to bring a high stand-
ard of compliance with the law, ethicai con-
duct, and a good reputation to the industry.
There is every reason to protect these high
standards and te guard against the few dis-
honest practitioners whose actions impugn
the reputation of the industry.

{(Coniinued on page 3)
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REB - Reut extare braker
AREB - Restricted real estate broker

NOY

HES — Real estate salesperson
RRES- - Restricted ienl estate salesperson
AEQ-- Real extale officer

PRLE--- Prepaid reatd listing service
APRLS- - Resiricied propaid remal listing sevvice

REC - Real estute corporation

2 Adist el actions ix nol pubkished wbis Buffetn wintid the 30-day periad allowed for conrt appe las expired: or if anappeat s laken on

the disciplinary aciion stayed. aakl the stay is dissolved. Names of peoons 1o whant ficenses are denicd upon apphicision are agt published.

*Not previeusly published

The following are brief summaries of the numerical code sections listed after each
licensee’s name. The full context of the various sections is found in thie Business and
Professions Code and the Regulations of the Real Estate Commissioner, both of which
are printed in the Real Estate Law book available for purchase from the Department of
Real Estate for $7.00 plustax. Code sections summarized wilt vary from issue to issue
as they will correspond with the particular disciplinary listings.

Business and Professions Code g procuring = real csoe ticense by Regulations
450 relatianshig of conviction 10 licensed misrepresentalion o matenal laise 2715 broker's failure 10 mainiain curtent
ackivity statemend address with DKL
10085 failur¢ tasubmil ndvance fee malerials 1017{b} convicion af crime 2800 {aiiure 1o nraintain tust fuad sccount
10130 performing acts for which a ficensc is LTk H violation of real cstate law or 13 inadequare trust fund records
requited  withowt (e approprime regulations 28011 inadequate 1rust fund records
Heense 1017340) conduct that would have warranicd 3z improper handhng of carnest money
10137 unlawful payment of compensation denial of & license deposit
555 ] 10145 trust fund handling 101 7Hg) negligence of incompelence as licensee 2833 escrow frusi fund Dandling viofation
:" s -_:W 10146 alailese to handle advance ¢es as 1rust 1017k} failure te supervise salespersons 298 cxime or act done in perpeliztion ot a
Vg ((3{, %g” 0 funds or Lo furnish verified accounting 10177y ltavd or dishonest deafing not in crime subsaniially celaied 10 guali-
A 1w principsl licensed capucity fications. functions or dudies of the
‘NOA 10148 retention and availabiily of reat cstate 10827R) violation of restricied license real etate profession
brakes recordy condition 2950{d) failure uf broker lindling eserows 1o
10142 office abandonmem 1G177() violation of real eslate syndicare provie mainlain records
i0167.10 fuiture of prepaid tental listing service slons of corporate securities law 2950(¢) feiture hy braker to mske escrow
bioker o refund advance fee paid 10172.5 <civil {ravd judgment bissed on licensed recardy gvatatle for mspection
016711 faiture of prepaid rental tsting service acts 295000 failure 16 deposit escrow 1w Ninds
broker 1o verify availabilicy of rentals 10234 Faituee of broker 1o record trust decd 29508 broker-cantrolled eserow violaion
1416712 violation or ceime by prepaid rental in loan transaciion or 10 {ause 2970 nriskeading advance fec adverising
Tisting service licensee recarded assignment of 1rust deed in materiat
16176() misking any substantial misrepreseata- salt of note secused by trust deed 2971 vse  of umapproved advance fee
lion 102374 failure to deliver specificd statement agreements
10178(e) comningiing Liust funds Lo putchaser of real property security 2972 advance fce accountings
101 76g) sectel profit or undisclosed 10237.7 failure of reab property securities 297 failure 10 rerxin advance fec records
compensation desler 1o submit proposed advertising 2974 advance fe¢ records retention
1017640 friaud or dishonest dealing in licensed 10238.3 Tailure to oblain real property seeusi-
capacity ties penmit

Effective  Violaion Business and Professions

Name Address Date Codef Commissioner’s Regukations
Schader, Harry Woodrow I (RESY..,....,.. £.0. Box 1833, Beverly Hills.,ovvvvunnn.... 1247783 10472(n)
Wat, Sleve Kamwah (REBYRIEO) . . IS5 Glenville i, Sucramenio 12/8/83 HITHR)

Horzocks, Marla Beth {RRES)
Goforth, Gary Lee {RES)
Warden, Wilhur Leon { )]
Tayler, Robert Clarkson (RES}
Shamrock Unlimited {(REC) .
Astro Realty Syswems, Inc. (REC) .

12657 Tiara S, N. Hellywood . .
14 Montanas Narte, Irvine .
93 Meweomb Dr., Ventura . . 12/21183 490, 10177(L)
2500 W, Manchesier Bvd.. Tnglewood ..., 1272183 490, 13177(b)
9434 Chesapeake Dr.. Ste. 1205, San Diego.. 12/24/83  10172d)(g)(h)
T403A Princess View Dr., § 12/22783 2830, 2831, 2R31.1, 2950(dMeq N, 10145,
1G176{e )iy, 10177id)
10176{c)(i)
-oizfzydd 13L77)
12427483 490, 19177y
12427483 490, 10:71B)
12427783 490. 10177(b)
12427183 2832, 10145, {0176{a)(0), 10177(d)
- 132383 490, H017HDb)
. 12428783 490, 1017Hb}
12728783 490, 1017HY)

12/13783 496, 10177()
12/13163 | 496, 1017Hb)

oo 4659 Texas St, 114, San Dicgo ....0000,,, 1272283
. 623 Covina Bhvd., San Dimas ..., ...
1616 W, Shaw Ave., Fresno ., ..
2516 Lizbeth, Anzheim .
. B32S Keyesport Way, Citrus Heights . ..
. 3828 San Novado Way, Norih Highlands.
7444 Auburn Mvd., Citeus Heighis .. ..
Lewis, Edward Leen (RE 1423 Standiford Rd., Ste. 2, Modesto, ..,
Buckalew. Siuart Ludwig (R . . 356 Pine Tree Cir., Pilot Hill ...,
G . 24822 Malibu Rd., Malibes ..., ...

Mitchet, David Phillips (RES)
Wientmore, James George (R
Semoni. Ronald Anthony (RES) .
Burkindine, Kenneth Arlen (REB}

Ctlin, Stware (RES) .. L 12/2:B3 490, 1O1THY)

North American Capital Corporaiion (REC). .. 2608 Grand Ave., Ste. 204, Qakland .. ...... 119784 W ERaY, 101THDd), 10234
Off— Luncuia, Pasquale Daniel

Pacific Capial Invesunents Ine. (RECY. ..., .. 3608 Grand Ave 4204, Oakbod . .......... 17984 10i76{a), 10T NO), 10234

Off-Luneta, Pasquate Danicl
Floan, Robert Martin (REBXREQ).
Rossiter, John Arhur (RES}
Ngai-Pesic, Katherine 8, (RES}
Bondoc, Reynaldo Camacho (R
Andrews, Carol Rit (REB) .
Munguia, Jose Arnoldo (RES),
Gameize. Stanley Howard (R
Andrews, Erral Wesley Jr. (REN)
Cheiker, Elivabelk A. (RES)...
Webk, Date Lowell (RES)
Woolridge, Clark Pavi (RES) .,
Perkins, Samuel Leltoy {(RES) .....
Gundlack, Gary Melvin (RES)
Hollang, Bernard Danicl (RES
Doxie, Ansley Christopher {R
Cooper, Charles Druce {RES) ..., ..
Gholstan, Andrew Jackson (RER) .. ...,

1361 Easiside Rd.. El Cajon .
2025 Marconi, Sacramento ..
1802 Cheney Dr
186 Idara S1., &

f110)84 1017641}
- Hpiyss 450, 10177{b})

1/24/84 490, 10177(a)N)
. 1724/ 84 10137, 10178 gHi), 1O TNG)
3960 Gl Camino Ave., Sacramento Pra 172684 490, 2910, 10177(b)
6308 Seville Ave.. Hunlinglon Park.. 1£30/84 161775
31423 Coast Hwy., Apt. 29, Sowth Laguna .. 241784 400 101771
428-21st 8¢, $acramento . 211784 490, 10173
16710 $. Orange, Parsmount ..
2815 Timethy Ave., Redondo Beach
1681 Ketleting St., Irving, ... ..
13701 Pince Needles Dr., Del Mar.
$234 ¥1 Cajon Bivd.. San Dicgo
13761 Poway Rd., Poway ...
1448 Acadia Ave., Milpitas
421 Industrial Phy., Hayward ..
4140 Federal Bhd,, Sie. ¥, San

. U8 10176(i)
. 21784 10176(i)
. 2/7i84 499
279784 10177.5
2/21i84 K130, 10176}, 1017 ¥5d}
2121784 490, 10177(b}
221784 A%, 10177B)N
2/21184 490, 10177(b)(N
2421784 2830, 2832, 2813, 2950{c}1), 10145, 10148,
101761, 10073d)
French, Donald James (RES).....oooeilL.. 17.0. Box 1349, LE Certito ....ov.u. .. e 2/23/84 490, 10173{b) D
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Effcctive css and Professions
Name Address Diate Codef Commissioner’s Regulations
Davey, James Martin (RES) ..., 150 Ll St Redwood City...ooieen . 12£15/83 490, 10177(b}
(Right 10 RRES ficense on wcrmsand con 15)
Waring, Ruth Ann {RES) oo, .. P.O. Box X471, San Dicgo. 12f15/83 490, 107
{Right to RIES Jicense on terms and conditions)
Lunetia, Pasyuafe Daniel (REB) o PO Box 83 San Leandro. ..ol 179184 1OV, 101X}, 10234
{Right 10 RREB Fecense on tertns and con
Whitchead, William Alben (RES) ............ 7.0, lex 3205, Truekee . .oooeenvnnniain, 1284 490, 10173b)
(Right 1o R RES license on termis and conditions)
Goodwin, Frances Lucille (REBY .00 00vin0... 2308 Qlive Ave., Fremont .......ooiyyia, 1412184 TGN gi), 10172y
(Right 1o RRES license afice 30 days on terms
and condilionms)
Lemos, John Anthony (RESY ..., ... P.G. Box 19048, South Lake Taboe......... i/21/84 283, 2R3I2, 2970, 2971, 2972, 173, 2974,
{Right 16 RRES license afer 90 10083, 10145, 14146, 101 76(a}(i). 101 7(d}
and conditions)
Thelps, Stephen Paul {RER) c.o.oooioniilly 7145 Lynhulien Way, Saccamento .......... 142384 2830, 2832, 2970, 2978, 2973, 2973, 4.
(Right 1o RRED ticense on terms and conditinns) 10085, 1045, 10146, 101 T6(a)i). 10177(d)
Stump, Michael Deaniy (REW ..........ooL 11899 Edgewood Rd.. Sie, H. Avburn....... 1523784 2830, 2832, 2970, 2974, 2972, 2973, 2074,
(Right 10 RREY license on terms und condilions) 10085, 70145, 10146, 10176¢a)tiy, 1017Hd)
Cowdrey. Martha J (REBIREQ} ............ 1207131 1. Ste 1L Modesta oo, 1M ke 10145, 10177(d), 10237.4, 10237.7, 102383
Off-- Sierca Mortgage Co.
{Right to RRES license on terms snd conditions)
Sierea Maryage Co. {F - PO Box 1183, 1207-10h S, Ste. 1, Modesie 1130784 10145, 10177(d), 10237.4, 10237.7, 102383
Off-- Cawdrey, M
(Right to RREC ticen 5
Lyle. James Roy {REB) 12244 CGuk Kaoll Rd., Sie. B, Poway. ... 9/ 84 490, 10477y
(Right ta RREB ficense oa ermy
Jdones, David Alvin (PRIS) ., 7202 Fruitridge id., Sacramento ..., 222184 FOIGT O, 10167.11, 10167,12
(Right 1o RIPRLS lieense on
Rurher, William Brian (RCWY ... .... ... .C. Box 538, Newcastic 272744 490, 10177(b)

(Right 1o WREN lieense on rerms and conditions)

Elfective  Violation Business and Profession
Natne Address Date Code; Cammissioner's Regulations
*everidge. Loreita Ana (RESY ... o0 TIE3-Md Ave., Ste. €6, Chula Vists...... ... 1173183 17 0)
(Al but 60 duys stayed for X years on terms and (96 days)
conditions)
*Rozsar. Robert Lowis [REBYREOY........... 518-3d Ave.. Ste, 105, Chula Vista ........, 115383 HUR
QIf - Whitegate Reahy Co.. Inc, {60 days)
{Stayed for 2 years on termis and conditions)
*Whitepate i i 1180-3rd Ave., Sie. O, Chula Vists. ... ..... THME 101730
GIl Razar, Rebert Lowis (60 daysh
(Staved for 2 years on terms and conditiom)
Schub, Robeet Louis (RRES! £.0. Box 22433, San Diego. ..o 12/21/83 10145, 017N
(AN bt 60 diys stayed for 2 yeurs an lerms and (120 days)
conditions)
Parvin, Dan & IREBEREO) ... 3201 Sefferson Ave., Redwood City ..o ..., 11084 [{EER 0]
(Al but 15 day (30 days)
canditiom)y
Comury 21 Muster Realwors, Inc (REC) ... ... 1537 Howe Ave. Ste. FI2, Sacramenmo ,, ..., 10784 1T T X )
(Al but 15 days stayed for | year un teoms and 430 dayx)
conditians)
Rixon, Eva Mae (RES} ..., 1924 Minnewawa, Clavis ..o 2:7.84 101764}
Al but 3 days stayed Tor (40 days)

conditions)
Chiusana,
(May be el
conditionsy

m(RER) ..

4085 Snclh Ave.. San dose ..

2715, 10162, 10177¢d)

Nine Address

ation Dusisiess and Professians
Lode Commissianer’s Regulitions

Eficctive Vil
e

Packer, Cefel Beroard Jr. (RRES) .

O, Rox 4217, Inglewood . .

12/ 13483 HHITTK)Y

T e

Nume Addres Dute
Neah, Wilkiam LGRED) ..o, 2423 Camino det iRio South, Sie, 208, ...... 12-% 83
San Diego
Mears, Jerry (B 1770 Glenwaod 130, Rakersficld . F2: 8,83
M.E ARSI 2423 Nike S0, Bakersficld . i2 & 43
larre i 2 8 K3
Gocwehafeks, Alert Louis (REBY 12 883
Reiciiman, Chatles B (REBYRED) . 12 27:83
Rabinson, Miklred R (RED). ... L& &4
Buancor Mutigage & Loan Corporation ¢ 567 San Nicolas Dr.. Ste. 206, 120 84
Vernon, Clarence Alben (REN) ., 25255 Cubet Reb, #1145, Loguna i L, .., 1.25 84
Ipvestoes Loan Services, lne. (RE 15300 Ventara Bled., Sie. 412, Sherman Oaks 231484
Lesrned, Rohert {RES PO, Nox 7772, South Lake Tahoe. . . 2384
I2ake. Hotur (REBY 16706 8. Pioncer Bive,. Arfes 2884
ke, Mickacl [RIEEB) . HOT06 5. Pioneer Bivd., Artes 2K 4
Pagk Reaby, Ine (RECY . F6706 5. Pioneer Blvd.. Artes 2884
Shoemiker, Jesse (RES) oo0uo oo BOES Lvle Dr, San dose ... oL, 225

BEWARE

(Continued from page )

What can you do to help clean up the
“buyer walk-away™ situation? First,
remember your position of trust toward your
principal. The seller gave the listing and will
pay the commission. Before allowing the seller
to accept a “risky™ offer, it is your duty asa
licensee to explain the risk, and counsel
against acceptance of an offer, Sccondly, if
you are a broker and you have salespersons
licensed to you, the law requires you to super-

vise these salespersons. Supervision includes
instructing them in transaction pitfalls and
knowing about any transactions which these
salespersons are negotiating under your
broker license,

We urge licensees to report “buyer waik-
away" cases to the Department and 1o cooper-
ate with the DRE in any resulting
investigations. Anenymous complaints usu-
ally are not helpful. The fact of the matter is
that the burden of proofis on the Real Estate
Commissioner. This means we must be able to
prove our case with competent evidence such

as testimony of direct witnesses, documents,
ete. It is not helpful to tell us we ought to
investigate “Mr, Bad Guy.” Itis heipfui when
we receive information telling us what hap-
pened, who was involved, and when and
where it happened. A productive investigation
usuaily starts with some specific factual
information.

You may be assured that the Real Estate
Commissioner and Department of Real Est-
ate cmployees have an interest in helping to
maintain the high standards and reputation of
the real estate industry. $RE
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HOMEOWNER
ASSOCIATION FINANCIAL
INFORMATION MANDATED
BY STATUTE
Ra ymon(fb L Dabler

Real Estate Manager IV
Subdivisions— Principal Qffice

Section 1730 has been added to the Califor-
nia Civil Code as a result of the passage of AB
2155 (Johnston)., This 1983 urgency legisla-
tion dealing with f{inancial disclosures to
owners of subdivision common interests was
patterned in part after the Commissioner's
1976 version of Regulation 2792.22, The new
law which became effective on September 30,
1983 affects every homeowner association in
Califernia. 1l operates retrospectively for
existing homeowner associations, commenc-
ing with the fiscal year of an association that
beging on and after July I, 1984.

As an example, if the homeowner assocla-
tion’s fiscal year beging July 1, 1984, the
governing body of the association will be
responsibie for preparing and distributing the
budget and other information required under
subdivision {a) of Section 1730 around May |,
1984 or shortly thereafter.

The Law

Following is the complete text of the new
stalute:

1730. (a) Financial statements by a
common-interest subdivision association
shall be prepared and distributed to all ity
members by its board of directors as follows:

(1) A pro forma operating budget for the
ensuing fiscal year shall be distributed within
60 days prior to the beginning of the next
fiscal year, The budget shall include all of the
following:

(A} The estimated revenue and expenses
on an accrual basis,

(B) The identification of the total cash
reserves currently set aside.

{C) The identification of the estimated
remaining life and the methods of fuading
used Lo defray the future repair, replacement,
or additions to those major components that
are attributable 1o the areas for which the
association is obligated.

(D} A peneral statement addressing the
procedures used for the caiculation and estab-
lishment of those reserves (o defray the (uture
repair, replacement, or additions to those
major components that are attributable to the
areas for which the association is obligated.

(2) A copyofareview of the financial state-
ment of the asseciation shall be prepared in
accordance with generally accepted account-
ing principles by a licensee of the California
State Board of Accountancy for any fiscal
year in which the gross income to the associa-
tion exceeds seventy-five thousand dollars
(375,060). The review of the financial state-
ment shall be distributed within 120 days afler
the close of each fiscal year.

(3} A statement as to an association’s poli-
cies and practices in enforcing the Lien rights
or other legal remedies for the default in the
payment of s assessments against its
members shall be delivered within 60 days
prior to the beginning of the next fiscal year.

(b) As used in this section, “common-
interest subdivision association” means any
associalion, organization, corporation, or
group of individuals which has been vested
with the management responsibilities of
ownership, operation, and furnishing of a
commeon interest in subdivisions defired and
described in Sections 11000 and 11004.5 of the
Business and Professions Code, for and on
behalf of other owners,

(c) If the governing instruments of an asso-
ciation have a mare stringent standard than
prescribed by this chapter, those instruments
shall prevail over the provisions of this
chapter.

(d) This section shall operate retrospec-
tively as well as prospectively to the full extent
that it may constitutionally operate retrospec-
tively commencing with the new fiscal year of
a commoen-interest subdivision association
following Junc 30, 1984,

(e} This chapter shall remain in effect only
until July £, 1989, and on that date is repealed,
unless & later enacted statute, which is chap-
tered before that date, deletes or extends that
date.

The Regulation

The Department has amended Regulation
2792.22 10 properly implement the new stat-
ute. This regulation was effective Februgry 10,
1984, and now reads as follows;

2792.22 Reasonable Arrvangements—
Budgets and Financial Statements

(a) The foliowing financial and related
information: shall be regularly prepared and
distributed by the governing body to ail
members of the Association:

(1) A budget for each fiscal year congisting
of at least the following information shall be
distributed not less than 45 days prior to the
bepinning of the {iscal year.

(A} Estimated revenue and expenses on an
accrual basis,

{B) The amount of the total cash reserves
of the Association currently available for
replacement or major repair of common facil-
ities and for contingencies.

(C) Anitemized estimate of the remaining
life of, and the methods of funding 1o defray
the costs of repair, replacement or additions
to, major components of the common arcas
and faciitties for which the Association is
responsible.

(1)) A gencral statement setting forth the
procedures used by the governing body in the
caleulation and establishment of reserves to
defray the costs of repair, replacement or
additions 1o major components of 1he com-
mon arcasand facilities for which the Associa-
tion is responsible.

(2} A balance sheel-—as of an accounting
date which is the last day of the month closest
in time to six months (rom the date of closing
of the first sale of an interest in the
subdivision——and an operating statement for
the period from the date of the first closing to
the said accounting date, shall be distributed
within 60 days after the accounting date. This
operating statement shall include a schedule
of assessments received and receivable identi-
fied by the number of the subdivision interest
and the name of the entity assessed.

(3) A report consisting of the following
shall be distributed within 120 days after the
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close of the fiscal year.

(A} A balance sheet as of the end of the
fiscal year.

(B) An operating (income) statement for
the fiscal year,

(C) A statement of changes in finaccial
position for the fiscal year,

(D) For any fiscal year in which the gross
ircome Lo the Association exceeds $75,000, a
capy of the review of the annuat report pre-
pared in accordance with generally accepted
accounting principles by a licensee of the Cali-
fornia State Board of Accountancy,

(b) I the report referred to in (a)(3) above
is not prepared by an independent accoun-
tant, it shall be accompanied by the certificate
of an authorized officer of the Association
that the statement was prepared from the
books and records of the Association without
independent audit or review.

{c) In addition to financial statements, the
poverning body shall annually distribute
within 60 days prior to the beginning of the
fiscal year, a statement of the Association’
policies and practices in enforcing its remedics
against members for defaults in the payment
of regular and special assessments including
the recording and foreclosing of liens against
members” subdivision interests.

Amended Regulation 2792.22 provides that
the budget for each fiscal year be distributed
not less than 45 days prior to the beginning of
the fiscal year. This was placed in the regula-
tion for the purpose of remedying the situa-
tion presented by the statutory language
“within 60 days” vather than in “not less than
60 days™ before the beginning of a fiscal year.
Witheut such Implementing regulation, the
poverning body could conceivably send the
budget out the day before the beginning of the
fiscal year. In addition, the regulation
attempts to selve the problem created by the
fact that the bill calls for distribution of a copy
of the review of the financial statement pre-
pared by an independent accountant without
speeifying that the financial statements must
also be distributed. The fact that financial
statements must accompany the review or vice
versa may not be clear from a reading of the
statute alone, so subdivision (a)(3) of Regula-
tion 2792.22 does make it clear that a balance
sheet and an operating statement must be dis-
tributed by the governing body.

Regulation 2813.5

Regulation 2813.5 alse became effective on
February 10, 1984, This regulation is nearly
identical to Regulation 2792.22, bhut pertains
1o time-share projects only.

Civil Code Section 1340

Section 1360 of the Civil Code was also
amended, Licensees must be aware that, asa
result of the amendment to Seciion 1360, the
seller (other than the subdivider) of a ot/ unit
or time-share in a common-interest subdivi-
sion must now furnish purchasers with not
only 4 copy of the Declaration of Covenants,
Conditions and Restrictions, Articles of
Incorporation and Bylaws {or the Associa-
tion, but also the financial statements (pre-
pared in accordance with Section 1730) which
have already been distributed to the owner of
such a unit,

Continued on page 6
pag
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What Real Estate
Agents Should
Understand About
Adjustable Rate
Mortgages (ARMS)

by
Fred E. Case, Professor
Housing, Real Estate and Urban FLand
Studies Program
Graduate School of Management
University of California, Los Angeles

A recent study by the Federal Home Loan
Mortgage Corporation (Freddie Mac) indi-
cates that adjustable rate mortgages (AR Ms)
are paining increasing acceptance, bur that
real estate agents are oftén unable to explain
the operations of such a mortgage. The study
also indicates that many lenders expect real
estate agents Lo present such explanations and
clients presume that agents have taken care of
their interests, Given the changing character
of an ARM, small changes in interest raies,
particularly upward, could produce unplea-
sant surprises for the borrowers—surprises
which might be avoided if the basics of an
ARM were fully explained to a client. In fact,
over 909% of the lenders surveyed felt that a
nationwide educational campaign aimed at
real estate agents and builders would be
beneficial.

An ARM is a mortgage which permits
changes in payment or interest rates according
to changes in a specified index. Approxi-
mately one half of an estimated 100 different
types of ARMs in California are used regu-
larly. The first thing to remember, then, is that
there is no such thingasa standardized AR M.,
Each ARM should be examined carefully to
be sure that all terms are understood. To sim-
plify the process of understanding, the follow-
ing questions should be considered in
evatuating any ARM:

. What is the initial contract rate and how
long will that rate be used?
Recently lenders have reported initial
rates ranging from 9.50% to 12.625%. In
almost all instances, that rate prevailed
only during the first year or less of the
loan.

2. What causes the rate to change?

All rates change in conformance to some
kind of an index. For example, the rate
may change in proportion to the rate
changes in Treasury bills or costs of funds.
In California, savings and loan ARMs are
frequently related to the costs of funds for
savings and loan associations as reported
by the San Francisco Home Loan Bank.
Commereial bank ARMs may be indexed
to the six-month Treasury bill rate,

3. How frequently can the rate change?
Usually the rate will only change every six
months or one year, but it can change
monthly if the loan agreement calls for
this,

{Continued on page 8)



HOMEOQWNER (Continued from page )

Section 1360 also requires that the seller
furnish a written statement from the associa-
tion that discloses the amount, ifany, of delin-
quent assessments on the lot/unit. This
particular requirement extends to the original
sale of a lot/unit or time-share in a common-
interest subdivision by the subdivider as well
as to a resale by an individual owner,

Real estate agents will,” of course, be
expected to inform their principals of the
necessity for compliance with Section 1360.
The information reguired to be furnished to
purchasers should be available from the
homeowner associations since most associa-
tions throughout the state have had expe-
rience with the previous requirements of
Section 1360 and must now comply with Sec-
tion 1730 of the Civil Code. In fact, many
associations have been following these proce-
dures for several years as a prudent business
practice,

In order that agents can determine the cir-
cumstances under which an individual seller
as well as the subdivider may be responsible
for compliance with Section 1360, the
amended statute is reprinted below:

1360. (a) The owner of a lot or unit in any
of the subdivisions referred to in Section
11004.5 of the Business and Professions Code,
shall, as soon as practicable before transfer of
title or the execution of a real property sales
contract as defined in Section 2985, give to the
prospective purchaser a copy of the declara-
tions of restrictions, bylaws, and articles of
incorporation affecting rights to the property
being offered for transfer, and a true state-
ment in writing from the governing body of
any of the subdivisions referred to in Section
11004.5 of the Business and Professions Code
as to the amount of any delinquent assess-
ments and information relating to penalties,
attorney’s fees, and other charges therein as
provided by the declaration of restrictions of
the subdivision or the management docu-
-ments of the governing body on the lot or unit

Summer 1984

as of the date the statement is issued, and a
copy of the most current financial statements,
as defined in Section 1730, which have already
been distributed to the owner of such a unit.

(b) Upon written request, the governing
body of any of the subdivisions referred to in
subdivision (a) shall, within 10 days of the
mailing or delivery of such request, provide
the owner of a lot or unit in such subdivision
with a copy of the declarations of restrictions,
bylaws, and articles of incorporation applica-
ble to that subdivision, together with a true
statement in writing as to the amount of any
delinquent assessments, penalties, attorney’s
fees, and other charges therein as provided by
the declaration of restrictions of the subdivi-
sion or the management documents of the
governing body on the lot or unitas of the date
of the request. The governing body may
impose a fee for providing such documents
and statement, but in no event shall the fee
exceed the reasonable cost to prepare and
reproduce the requested documents.

{c) The provisions of this section, except
those provisions relating to a written state-
ment of delinquent assessments and such
other charges as may be authorized by the
declaration of restrictions or management
documents, shall not apply to the transfer of a
lot or unit the transfer of which is required to
be preceded by the furnishing to a prospective
purchaser of a copy of a public report pursu-
ant to Section 11018.1 of the Business and
Professions Code,

(d)} Any person or entity who willfully vio-
lates the provisions of this section shall be
liable to the purchaser of a lot, or unit which is
subject to the provisions of this section for the
actual damages and in addition thereto shall
pay a penal sum in an amount not to exceed
five hundred dollars {$500), and in an action
to enforce such liability, the prevailing party
shall be awarded reasonable attorney’s fecs.

(e} Nothing in this section shall affect the
validity of title to real property transferred in
viclation of the provisions of this section. HRE
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The 1983 Real Estata Law book is now available for
$7 plus fax, which includes handling and mailing.
Real estate licensees are charged with knowing the
Real Estate Low and the Regulations with which they
must comply in the every day pradtice of real estate.
The Red! Estate Law book contains a convenient
and readable copy of these faws and regulations as
well as other portions of law cpplicable to recl estate
practice. Every licensee is encouraged to hove a
current edition of the Real Estate Low cvailable for
reference.
You moy use the order form shown at the right. A

discount of 20% is available with the purchase of 25
or more capias.
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Center for Real Estate
and Urban Economics

University of California, Berkeley

The University of California at Berkeley
was one of the first academic institutions to
establish a center for the study of the urban
land market. In 1950 a curriculum and a Real
Estate Research Program were inaugurated in
the graduate and undergraduate Schools of
Business Administration on the Berkeley
campus.

For the last three decades, the Center for
Real Estate and Urban Economics of the Uni-
versity of California has been a leading center
of real estate research in the country, Along
with related education programs, the Center
has made major contributions to the expan-
sion of knowledge in the real estate field.
Many of the students trained under this pro-
gram have served the profession well and gone
on to become leaders in the industry,

Research at the Center is directed toward

the following goals:
¢ excel nationally as a center for policy
research in commercial real estate develop-
ment and finance, housing finance and
construction, and urban and regional
development.
promoie understanding and encourage
innovation in the real estate finance
system.
study and analyze issues related 1o the real
estate development process,
provide a detailed study and analysis of the
urban and regional economy of California,
serve as a practical forum for academics,
government officials, and business leaders,
sponsor creative and thoughtful academic
research,

improve academic resources for education

in real estate and urban economics at the

university level,

* communicate research findings to the pub-
lic and private sectors and to others con-
cerned with the allocation of urban land
resourees,

-

To disseminate research findings more
widely, the Center instituted production of a
"Quarterly Report” which hasa current circu-
lation of approximately 4,000. These “Quar-
terly Reports™ contain news and information
about real estate issues as well as synopses of
the studies reported in full in the Center’s
working paper and reprint series, Copies are
available at DRE offices.

In addition, the Center produces over 20
papers cach year which are distributed to the
real estate and academic communities as welt
as to libraries and the general public. The
Center and its lbrary facilities serve asimpor-
tant information resources for the real estate
industry, the State of California and other
government agencies, as wel as for the general
public.

The Berkeley Center continues to serve as
an exemplary modei for other established and
emerging centers in the study, analysis, and
understanding of afl facets of the real estate
field. DRE
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1984 ECONOMIC AND
REAL ESTATE FORECAST

Prepared by the
Center for Real Estaie and Urban Economics
University of California, Berkeley

The economic and real estate recovery of 1983 has continued ina strong fashion during the first
part of 1984, New housing production in California surged substantially over the 200,060 unit
level, approaching the record production levels of the late 1970s. Resale of existing homes aiso
shows a continued recovery in 1984.

While the economic and real estate recovery has been strong for the first half of the year, interest
rates have begun to rise again. The prime rate, the government bond rate, and the mortgage rate
are already up 100 basis since the first of the year. Large deficits in the federal povernment budget,
a strongly-growing economy, and a tightened monetary policy all portend higher interest rates in
the second half of 1984. These rising interest rates may slow the real estate recovery bylate 1984 or
early 1985,

The accompanying Table shows our forecast for a number of key economic and real estate
market indicators. .

ECONOMIC AND REAL ESTATE FORECAST

1981 1982 1983 1984
Estimaie Forecast

Overall Econamy (%)
Real Disposable Income. ..vo i riniiiiiinnnerinns 22 -0.4 2.2 4.1
CPIInflation .. ...ou v it i i ininnaenns 8.9 39 3.8 53
Unemployment.. ...t iraa s 7.5 9.6 9.6 7.8
Treasury Bill. ..ot e 14.1 10.7 8.7 9.5
Prime Rate ..o it i e e 18.9 14.9 10.8 1.6
AAA Bond ..o i e e 14.2 £3.8 12.0 12.8
California {%)
Unemployment Rate ..o iiiiiiiniiinnniinniannn, . 74 9.9 9.7 1.7
Personal Income (Per Capita) .. ...oi iuiviiiiiiiniennnnns %7 5.8 4.9 6.8

U.S. Housing (000)

Housing Starts .ou vttt iiie i ciii s e ey 1084 1062 1703 1825
Single-Family .. o0t i e e s 663 1067 1221
Multi-Family ... e 379 400 636 604

Home Sales. . ovuuuuniin it it e vt 2407 1995 2730 3149

Mortgage Rates (%) +........ooevinnnn.. e, 147 15,1 12,7 I3.1

House Price (% Change EXisting)......ovviniivennonnn.s, 6.6 24 3.2 53

Mortgage Originations (Biilions),......ooviinniivuninnan,, 98 97 190 235

Californiz Housing (000}

Household Formations...o.ovuioeyyvuriraniiierennnnn.a. 285 210 150 211
MIgFation . ... i i e 204 258 250 250
Housing S1arts ..o oo i e 102 80 165 205

Single-Family «o oo i e e 61 48 99 136

Multi-Family ... e 41 32 66 69
Home Sales. ... ..ot i 333 234 343 390
House Price (% Change Existing) ....oooooitinnniiennin, 8.2 3.8 2.3 54

California Commercial Consiruction
(Constant Milliens of Dollars Permits)

Ol 1 et i e e e e e 1944 2511 2837 2553
Industrial. oo e 1482 1605 2054 2362
Other COmMMETCIAl . v v vt i e e e e 1902 1343 1585 1696




ARMS (Continued from page 5)

4. By how much can the rate change?
Typicaily increases in rates are limited to
.5% for each period.

5. Istherea cap onthe total rate which can be
charged?
Rates can increase by as much as 7.5%
over the life of the loan. Usually each
amount of change is limited. The more
frequent the change, the lower the limit on
change.

6. Can the payment be changed?
Lenders prefer to keep a particular ratio
between 4 borrower’s income and the
mortgage payment. For that reason, the
rate change may also beaccompanied bya
payment change, but always within given
limits.

7. If the rate or the payment or both change
and the borrower has a large payment to
make, can adjustments be made?

This is the part of ARMs which is most
wortrisome to lenders and borrowers, and
something that causes irouble for real est-
ate agents who fail fo mention it. If the
payment is kept the same and the rate is
changed, or if the payment change might
be too large for the borrower, the “extra™
rate or payment could be added to the
principal amount due on the loan. In the
case of a fixed payment and a changing
rate, with the rate moving constantly
upward, any additional amounts not paid
might add so much to the unpaid amount
that the borrower would owe as much or
mote than the initial mortgage-—even
though payments were made regularly on
the loan. RE

SECURED OBLIGATIONS:
BALLOON PAYMENTS

by
John R. Liberator
Real Estate Manager IV
Mortgage Loan Acrivities

Those real estate licensees who conduet
business as mortgage toan brokers and service
promissory notes secured by real property for
their lenders should beaware of recent legisla-
tion concerning balloon payment loans. As a
result of the Governor’s signing of AB 1600,
Section 2924(i) was added to the Civil Code
effective January 1, 1984, This section
requires the holder of a balloon payment note
which is secured by real property to provide
the obligor of the note with written notice at
least 90 days but not more than 150 days prior
to the due date of the final/bailoon payment
on the loan.

This written notice must state the following:
* name and address of the person to whom

the final payment is to be made;

¢ date on which the final payment is due;

* cxact amouni of the final payment or, if
unknown, a good faith estimate of the
amount owed, including unpaid principal,
interest and any other charges; and

¢ if appropriate, a statement that the bor-
rower has a contractual right to refinance
the finat payment.

The provisions of Section 2924(i) are appli-
cable to balloon payment loans which: (1) are
secured by real property containing one to
four residential units, at least one of which is
or will be occupied by the obligor; (2) were
executed on or afler January 1, 1984; and (3)
were made for a term in excess of ong year,

In the Spring 1984 issue of the Real Estate
Bulletin, an article appearing in this column
on Page 6 provided a series of telephone
numbers to assist licensecs in contacting the
DRE’s Licensing Section. Unintentionally,
the area code for these numbers was not
inciuded,

There is only one Licensing Section for the
Department, and it is located in the Sacra-
mento Principal Office. If you wish to contact
Licensing information, please use the area
code 916 for Sacramento as a prefix to the
numbers listed in that articie, :
Wearesorry for any
inconvenience caused
10 gur readers.

The code section does not apply to: (1)
open-end credit as defined in Regulation Z;
(2) notes created in creative financing transac-
tions for which notice by the “arranger of
credit” is already required under Civil Code
Section 2956, or (3) loans made for the princi-
pal purpose of financing construction of one
or more residential units,

For the purposes of this code section, “bal-
loon payment loan” is defined as a loan which
prqvides for a final payment that is more than
twice the amount of any of the immediately
preceding six regularly-scheduled payments,
or which contains a “call provision,” provided
that the mere existence of such a provision
shall not create a “balloon payment loan™ if
the “call provision” is not exercised by the
holder of the note,

“Call provision” is defined as a term of the
ioan contract that provides the note holder
with the right to declarve the foan due and
payable either after a specified date or after a
specified time period has elapsed following
“closing.” It is the Department’s interpreta-
tion that the definition of “call provision”
includes demand notes. Thus, in effect, appli-
cabie notes which were formeriy simply
demand notes now become demand--plus not
less than 90 days notice—-notes.

Failure to provide the notice required under
Section 2924(i) wilt not extinguish the obli-
gor’s obligation, However, such an omission
will cause the due date of the ballocon payment
to become the later of: (1) the date set forth in
the note; (2) a date 90 days from the daite of
delivery of the required notice; or (3) the date
set forth in the required notice. Also, any
person who wilifully violates the provisions of
this code section shall be liable in the amount
of the actual damages suffered by the obligor.

Real estate brokers who service promissory
notes secured by real property on behalf of the
note owners should make certain that if they
assume the obligation to provide the balloon
payment notice as described above to the obli-
gor, they also fully comply with all of the
provisions of Section 2924(). If the notice
requirement is to remain the responsibility of
the lender, the broker servicing the note
should fully explain the requirement to the
“holder” of the balloon payment note so
he/she can achieve compliance. vy
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