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NEW

PEST CONTROL
REGULATION

The language of Section 1099, Civil
Code, perraining to the delivery of
pest control Inspection reports wasg
discussed in the Spring 1975 Bulletin
on page 3.

To clarify the real cstate licensee’s
responsibilities  in connection  with
structural pest control aspeets of a
real estate rransaction the following
regulation has been adopted by the
deparsment effective July 15, 1975,

Section 2905. Pest Control Docu-
mentation. Whenever a licensee is an
agent in a wransaction in which the
delivery of a structural pest control
inspection report, notice of work
completed or certification preseribed
by Section 8519 of the Business and
Professions Code is a condition of a
contract offecting the transfer of the
real property or a condition of fi-
nancing the transfer, the licensee shall
(1) cause delivery of the appropriate
documents to the transferee, (2) de-
termine that the transferor has caused
such delivery, or (3) advise the trans-
feree that Section 1099 of the Civil
Code requires that the appropriate
documents be delivered to the trans-
feree.

The licensee shall maintain a record
of the action taken by him to effect
compliance with this regulation in ac-
cordance with Section 10148 of the
Business and Professions Code.

During the period April 1, 1974 through March 31, 1975, DRE auditors examined
1,454 brokerage trust records. Of those examined 6.8 percent were referred to formal
disciplinary action and 30.8 percent were cited for minor trust fund discrepancies,

It would appear that something more than education is needed when more than
one-third of the reat estate broker trust accounts examined are deficient even though
minor.

‘The DRE will always assist those who ask for help in the mechanics of trust fund

handling but more attention will be focused upon enforcement than ever before.
Violators will be subject to formal action,

Sections 10086 and 10176{e) of the Busi-
ness and Professions Code provide for
corrective measures should the hroker
commingle his money or properiy with
the money or property of others which
is received and held in trust.

Throughout this article are illustrations
of actual cases investigated by DRE as
the result of trust fund mismanagement.

Use your client’s money? No Way!
Basic fo every office operation, regard-
less of its size, is the requirement that
detailed records be kept of client funds
and other forms of depasit. Any person
who cbtains a license in California is
examined on his or her knowledge per-
finent to accounting and frust fund re-
sponsibilities, I is fundamental in the business of real estate that you don'f use money
belonging to your client or anybody without his express approval,

e Broker out over $3,000. License in Jeopardy. Here are the focts:

Broker hired o non-licensed person as a bookkeeper to help him in the office. At
first, the broker closely supervised his work. As time went by, the broker became
lazy, stopped checking the bookkeeper’s work and allowed bookkeeper to sign frust
account checks without broker’s co-signature. The broker failed to secure « fidelity
bond.

After two years, the bookkeeper started to help himself to a few trust funds. At
first, he kept small cash deposits, Later, he kept cash deposits and also made cash
withdrawals when he deposited checks. By the time his actions were discovered, he
had faken over $3,000. (Continued on page 4)
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Disciplinary Action—April-June 1975

RES—Neal ¢state broker
RREB—Restricted real estate broker

RES—Real estate salesman
RRES—Restricted real estate salesman

REQO—1eal estale offeer
REC--Real estate corporation

NOTE: A list of actions is not published in this Builetin until the 30-day period allowed for court appeat has expired; or if an
appealis taken on the disciplinary action stayed, untit the stay is dissolved, Names of persons 1o whom licenses are dented upon
1ppl|c1ucn are not published,

* Mot previausly published

Effective  Violation Business and Professions

Name Address date Code/Commissioner’s Regulations
Jordan, Darrcl Robon (RESY. ... 2438 Hillside 8t., Oakland ..o .0 4/ 1775 10177 (b)
Spencer, LaVeta Tris (RES). . 3136 Bakula Way, Sacramentoo....... 4/ L/75 10137
Witkes, Mcl;,n Tee, Jr. (RIS) ... 479 Albert Way, Marina_ ..., 4/ 1/75 10177(b)
Darkin, Peter Jo<eph (RIEBY.. ... 1038 Alta Pine Dr., Altadena. .. .4/ 3775 10145, 10176{)G), 10177(Q), 2831 . %
Morgan, Richard Thomas (RLS) 2161 N, Winery, Ste. C, Fresno. 4/ B/75 10177(b
Hope, I"ury Douglas (RES). .00 3253 Macy, San Bernarding e 418775 490, 10177 (b}
Coflin, J()lul Thomas (RESY_..____ GO0 N. Cayamaca 8t Ste. 109, I3 Cajon  4/17/75 10176(1)0) 10177 (£}

Joplxrz Carlsen-T ol
(R1EC)

Joplin, 1 (RIER)REO)
Officer—Joptin-Carlsen-Holtsclaw, Inc.
Oflicer—Joplin-Ashton-Claxton (,orpm 1uon

Goodhouse, Betty Ann (RIES}

Swilt, Kermit Schofield (RIEB)...
Zog-ub Phittip Louis {RE8), . .

. 225 Mattson Ave., Eﬂs

0N, Cayamaca 8t., Ste, 109, 1 Cajon
9(}0\‘ Cuyamaca 8t., Ste, 10‘} I3 Cajon 471775 101760a){0), 177{1)

322, Walnut. . ...
Rockle, David Lee (RES). .. ... 14)12 Dohcny Circle, Ixa:mc
ALOS -
- 3129 Glendale Blvd., Los Anj,dt
Garcia, Martin Yuurriaga (RIXB). . 1083 L] Camino le Santa Cla .
lmbuﬂllo Allen K. (RES).._.... 13262 McKinely C1rdc Westminster. ..

4717775 1017660, 10177(5)

54 6775 10130, 10177()
57 6775 475, 490, 10177 (b}
D57 6775 1017705

57 G775 475, 490, 10177(D)
5721775 lUl??(b)(f)
5727775 10177(b)

Iiffective Violation Business and Professions

Name Address date Code/Commissioner's Regulations
Fllieger, Robery (REB) (o . ___ 2102 8. Myrde Ave., Monrovia. ... 1119774 10177¢0¢6)
Dba--Changing imes Real Bstar

184
(Right to RIREDB lcense on terms and conditions)

Straub, Donald Acton (REBY(R1EO) 5199 1.

Tong Beach oo .

Officer—Straub Investment Company, Inc.

Pacific Coast Hwy., Ste. 606,
,,,,,,,,,,,, 4/ 8/75 101775

(Right to RREB License after 90 days on terms and conditions)

Furman, John Marcet (R
{nghl 10 RRIS license on terms and conditions)
Lonergan, Robert Lee (REB)..
(Right to RREB license on Lerms and conditions)

58). ... .. 5536 Mills Way, Goleta. ..

............ 4/ 9775 490, 10177(b)
. 4005 Foothill Blvd,, T.a Crescenta. o 4/10/75 490, 10177 (b)

Whitney, Earl Raymond (REB)___ Tamarack Lane, Lake lodges, scon-

dido. . ueinnioiias

{Right to RREB heense <>|l terms md conditions)
Burlin, Rudy Melvin (RIEB
{u;h[ 10 RREB Ilcms< on terns 'md condmon:,)
Rogers, Adriane ‘I, (RII8)
(ihght 1o RRES Ilccnsc on terms 'md conditions)
Watker, Richard Lee (RIS)

(Rzyht o RIRES license on terms and {.(mdilmns)
Hamilton, William Clayton (REB}. 201 Last Chapman,
(Right 1o RRIEB license on terms and conditions)
Kessler, Thomas Edward (RIZB} ..

Dia-—San Fernando Valley Rental Service
(Right 1o RREB license on terms and conditions)
Iuplclt Judy Ann (RESY. ...

{Right to RIS license on terms and conditions}

Holm, Ravimond Donald (RIZ8) ... 9800 8, Sepulveda, Ste. {8, Los Angeles.

(Rl;,lu. to RRES license on terms and conditions)

Box 1246, 1123 High St., Aubura.
4560 Admiralty Way, Marina Del Rey.
372 Akins Ave., San DHego. ...,
I34A, Placentian .
. 1867 Anton Way, Upland

6831 "Hillamock, Westminster. .. __

,,,,,,,,,,,, 4710775 490, 1177 (b)

4/17/75 10177 (), 11010, 11018.2
4/21/75 490, 101771}

A24/75 490, 10177(8)

57 6/75 490, 10177 (i)

576475 108170 {0

5/ 6778 47531, 490
5/13/75 490

Kanne, George (RESY_ . __ !(6]0 Mt. Acoma Circle, Fountain Val-

{Right to RRES license on terms 'm(i condmom)

............ 5/28/75 490, 10177{1)

TRUTH

Editor's note: Also see Remlation Z article else-~
where in this Bulletin for terms that frigger truth
in lending disclosures.

The Federal Truth in Lending Law
which became effective on July I,
1969, as a portion of the Federal Con-
sumer Protection Act, together with
Regulation 7 issued pursuant to the
act, applics in transactions involving
a real cstate sccurity instrument exe-
cuted by a real estate broker who reg-
ularly extends credic to real estate

CASE

buyers by way of mortgages or trust
deeds.

In the Arizona casc of Eby v. Reb
Realty, inc., 9th Circuit US Court of
Appeals (1974), the court held that
where realty sales on its own account
were significant aspects of a broker™
business and he extended credit to
buyers in nearly half of such sales, the
broker was a “Creditor” subject to the
disclosure requirements in the Truth
i Lending Act.
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Name Address

Efficctive  Violation Buginess and Professions
date Code/Commissioner’s Regulations

Rebel, Richard Raymond (RES) ..

Balmar, Harold Joseph (RISBY___.

Brookshier, Glen Harry (RES).. .. 402 5. Gateway Dr., Maderao...... ...

6731 Via Angelinag Dr., 1untington
Beach. .o L

1/ 1/75 10137, 31177 (d)

23519 Robertson Blvd,, Chowehilla. .. _ 11/17/75 10176{a)

]4/17/75 10177 ()

'i)ﬂ

Name Address

Kia, Margaret Elizabeth (REB). .
Dba K Realt Ly
{After 30 days, may be stayed on coudnmns)
Lang, Frank Csear (RESY_ ...
(Stayed for 2 years on terms and conditions)
J'l('kxon Frances K
(Stay e for 3 years on ternms and conditions)
Browne, l['my Langworthy (RISB)
(IR)E ())

: ational Rent A [lome Sysiem
Ofiieer—General Resource Developmaent
(Sl'\yul for 1 year on terms and conditions)

{ation l| Rent A Home System

’ (REC) . . 1524 Camden Ave., Campbedl. ... ...

(bt'l)(d for 1 YEAr on terms and conditions)
Barton, Jolimnic Wilson (RES). .
(611 l)ui for 3 years nn uuns and wndllmm)
Barton, \f avybelle (REB
{Stayed for 3 years on Lo rlm and C()n:htmn%)

Tarrell, john Franklin (Rl )
QU .

s and cmulmon\)

14819 15, {4th 8u, San Leandro_ .. ... .

) 5. LaVew Park Cir, Apt. ‘Hv;\,
<)r'1m,c P
hering (RIEB}. 4671 Market 8t,, San Diego_.

1399 Forest Ave,, Palo Alio._.

6325 N, Bethel, Clovis.

6525 N. Bechel, Clovis. oo ...
wen 621 Lockwood, Vallejo.

)..., 769 Inolu:nm St., Vadlejoooounnu

Iffective  Violation Business and Professions
date (.mlc./(,omnmsxomr s ch,uhuons

5/1‘)/75 10162, I()]??(:!)
to and inch.

10/ 6/75

4/22/75 490, 10177 ()
30 days

.\‘({)"‘?3/75 10145, 10176 () G}, I0177{(dMNL) ()
30 days

o5/ 6775 10143, MN77d
95 days W

fational Rent A Home System of Santa Clara and San Mateo Counties

5/ 6473 10143, 10177(Q)
925 days
S$A13/775 10176(a) (b)Y

¥ oyear
S/AL3/75 10176¢a)h)

b oyear

G/14/75 10148, 10177(d)
60 days

- G775 TS, L0177 (S
G0 days

PERFORMANCE OF
LIGENSED SERVICES

A new scction was added to the
Business and Professions Code effec-
tive January 1, 1975 that relates to dis-
crimination in the performance of
ficensed acrivitics.

This new law, Section 125.6 makes
every person licensed under the Busi-
ness and Professions Code subject to
disciplinary action if, because of an-
other’s race, color, sex, religion, an-
cestry, or national origin, he refuses to
perform his licensed activity or aids or
incites the refusal to perform such Ji-
censed activity by another licensee, or
makes any diserimination, distinction,
or restriction in the performance of
his licensed activity.

Real estate brokers and salesmen
are among those who are lcensed
under the Business and Professions
Code and are therefore subject to the
provisions of the new law.

TRACT NAME AND
NUMBER PLEASE

Many residendial subdivisions are
advertised with flowery names rather
than tract numbers—Iegal descrip-
tion. Admittedly, there is lictle ro-
mance in a tract number, Conse-
quently, many subdividers identify a
subdivision community with a popu-
lar name other than the legal title.

Regulation 2709.1(2) states “A sub-
division shall not be advertised under
a name designation or appellation
that 1s not set forth in a Notice of In-
tention and Questionnaire.” When
both official name or tract number
and the advertising name are set foreh
they will both be included in the sub-
division public report. When done in
this fashion only the designated ad-
vertising name need be used. When
only the official tract name or number
Is filed with the deparument, the use
of other names violates the regulation.




The broker made restitution from his own
personal funds but faced disciplinary ac-
tion for negligence, and, of course, is
more than $3,000 poorer for the ex-
perience.

Handle Trust Funds in Accordance With
Regulations, Supervise ANl Your Em-
ployees, and Keep o Watchful Eye on
Your Trust Account . . . Lest the Next
Shortage Be Yours.

e Broker's interest free loan cause of dis-
ciplinary action. Broker needed some
cash for personal reasons. He could
have borrowed the money from «
bank, but instead he borrowed from
his frust funds, He said he didn't want
to pay interest on the “loan”. Shortage
in the trust account was revealed dur-
ing a routing DRE audit investigation.
The broker now faces disciplinary ac-
tion,

Don’t Borrow Funds From Your Trust Ac-

count. It Could Lead To The Loss Of Your

License.

Time for Rigid Enforcement

In the future when improper money
handling procedures by ficensees pose a
potential loss to the public, formal ad-
ministrative action will be taken, even
if loss has nof yef occurred. Policing
through education is one thing, but with-
out enforcement through o disciplinary
hearing when necessary the message may
not get through,

There is no justifioble reason why a
broker cannot maintain adequate records
of his transactions. The DRE sells approxi-
mately 3,000 copies of the Reference
Book each month in which o complete
chapter is devoted to the mechanics of

trust accounting. How many look at the
Reference Book once licensed? The chap-
ter on Trust Fund Records would be ex-
cellent review for Monday morning sales
meetings, wouldn't it?

Careless Records and Careless
Supervision Cited

A detailed review of trust fund records
has convinced the staff of DRE that some
violations could not have been “pre-
vented” hecause they obviously were in-
tentional acts, but there are o large seg-
meni of cases which indicate a lack of
knowledge or carelessness on the puart
of the licensees rather than intentional
dishonest acts, A lack of accounfability
for trust funds is a serious violation of law
even if it is unintentional. The fiduciary
responsibility of a real estate broker
makes the selection and maintenance of
adequate trust fund records absolutely
essential. A review of three additional
cases may demonstrate how lack of
knowledge and carelessness could cause
a broker to lose his license,

® QOver a five month period broker re-
ceived in trust for the benefit of own-
ers of various parcels of real property
funds from tenants in accordance with
property management agreements be-
tween the broker and the owners. At
the end of the five month period, trust
funds received by the broker exceeded
trust funds in his possession by about

$483.

The broker had been licensed as such
for five years and as o salesman for nine
years with no prior disciplinary record.
The commingling involved was of a tech-
nical nature in that he, at all times, had
sufficient funds in other accounts to cover
his trust obligations, Part of his difficulty
arose from the fact that he kept his frust
account and general accounf in the same
bank and failed 1o employ proper book-
keeping methods in keeping those ac-
counts segregated.

At the suggestion of the DRE, he pre-
pared records necessary to comply with
the Real Estate Law and Regulations of the
Commissioner governing proper account-
ing for trust funds, His license was sus-
pended for a period of 90 days aithough
stayed for three years conditioned upon
his meeting cerfain ferms and conditions.

¥all 1975

@ A milifary man was transferred over-
seqas. He left his home in the care of a

real estate broker. The broker was in-
structed to rent the home and pay ail
bills. DRE received a letter from the
owner asking us to find out why he
hadn’t heard from the broker.

An  audit investigation revealed the
broker had moved into the home him-
self, and he had not paid the property
taxes or insurance. The broker says the
matter is none of our business, that it is
just a civil matier in which his real estate
license is not involved. We think differ-
ently. The broker faces disciplinary
charges for fraud and dishonest dealing.

Daon’t Breach Your Fiduciary Duty.

® [n another case, during a nine month
period a broker was short $1,050
which he had received in trust. His
difficulty arose, in part, from a sales-
man maoking improper entries and de-
posits in the trust account, and in part
from inadequate records.

Broker subsequenily made restitution of
converted funds and on the advice of
the DRE auditor corrected his bookkeep-
ping. License revoked with right to «
restricied license granted upon certain
terms and conditions,

(Continued on page 5)
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Delegated
Even though a broker may delegate
avthority to withdraw trust funds, o
hroker cannot delegate his accountability
under the statutes. The mere fact of an
employee’s irresponsibility or negligence
does not relieve the broker from com-
pliance with the law. Here are additional
cases on pointl

® Broker agreed fo employ « salesmon
to open and operate a branch office.
The broker autherized his salesman to
keep and maintain all records of trust
funds and withdraw and dishurse funds
from the trust aecount. For a period of
over six months, the broker did not
examine any of the frust fund records
for the branch office operations. At
the end of the sixth month, it was dis-
covered the salesman had converted
over $10,000 of trust funds, During
this entire periad, the trust account for
the branch office was never used by
the broker and he never wrote o check
on the aceount nor saw a bank state-
ment. {n this case, both broker and
salesman licenses were disciplined.

@ Broker in a mountain community op-
erated a cabin rental business for
owners, A salesman for the broker
located o tenant and rented one of
the cabins, but for less than the rental
amount specified by the owner, The
owner did two things: sued in civil
court and complained to DRE.

As a result of the civil court case, the
broker paid the difference between the
fwo rental amounts, Broker also had to
pay the owner’s legal fees, as well as his
own legal defense fees.

An audit investigation by the DRE
based on the complaint revealed the
broker was not in the habit of reviewing
any of the rental agreements signed by
his salesmen, and in addition, several of
the agreements had ferms af variance
with the listings.

His lack of paying attention fo details
ios already cost the broker over $1,000,
and he now faces possible disciplinary
charges for his negligence.

Are You Paying Encugh Atmention to
“Minor” Details?

LEI

The relevant advertising requirements are found at Section 226.10 (d) (1)
and (2) of Regulation Z. Briefly, this scetion sets out (1) credit terms which
may be wsed with no further disclosures and (2) credit terms which, when
mentioned in real estate ads, trigger the requirement of other disclosures.

1. The only term of credic which may appear in an ad withour further dis-
closures is the Annual Percentage Rate of Tnterest. The figure given must be
an accurate expression of the complete finance charge on the transaction, and
the words “Annual Percentage Rate” muse be spelled out. (A November 1973

amendment lets advertisers state the simple annual rate where the finance
charges include it, provided thae A.PR. is more conspicuous.)

2. Certain credit terms when mentioned in an ad trigger the required dis-
closure of other terms. The purpose of this requirement is to give the pro-
speetive purchaser o complete and accurate picture of the transaction heing
offered. The erigger terms and required disclosures are shown below:

Column |
Trigger Terms
Appearance of any of these requires
inclusion of evervthing in Column 1L

—the down payment or “no down
payment”

—the amount of any installment

—the finance charge in dollars or
that there is no charge for credit

—the number of installments

—the petiod of repayment

Column It
Required Disclosures
—-the cash price

—the down payment or that there
is no down payment

—the number of payments
—the amount of cach payment

—the period of payment, ie,
monthly

—the Annual Percentage Rate

Any advertisement that mentions an interest rate, but omits the annual per-
centage rate or omits the words “Annual Percentage Rate” is in violation. Any
advertisement which includes any trigger term (column I) without all of the
required disclosures (everything in column 1) is in violation.

Holding Checks Uncashed

Some brokers complain about problems
which flow frem o transaction which is
canceiled before an earnest money check
clears. [f a broker accepts a check from
a prospective purchaser and places it di-
rectly in his trust account and the offer is
subsequently not accepted, the broker
then must return the money to the buyer.
The buyer usually wanfs his money im-
mediately, but his check may not have
yet cleared. The broker finds himself with
the unhappy choice of antagonizing his
buyer by telling him he has to wait until
his check clears or writing a check 1o the
buyer and taking o chance the buyer’s

check will be good. What if the buyer's
account turns out to have insufficient funds
to cover the check? i the broker has aol-
ready written a check against his trust
account, he is in the untenable position
of being short of accountability in his
trust account. if he has other trust moneys
in the trust account against which he
wrote the check he has, in effect, used
someone else’s money when he wrote the
check to the buyer.

The Key To Holding Uncashed Checks Is
Whitten Insiructions To Do This From The
Buyer And Full Disclosure To The Seller.

{Continted on page 7)



UR LICENS

If vou are one of more than 22,000
new real estate salespersons joining the
ranks of real estate licensces each year,
here ate a few answers o questions
which may disturb you.

What do you do with the license
certificate? Docs the broker keep it?
How often is a new license issued to
you? What if it is lost or stolen?
These are the kinds of questions often
asked our licensing staff.

It 1s vour license and proves that
you are authorized to negotiate real
estate  transactions. Iere are the
answers:

e Original or renewed license cer-
tificates are mailed cither to the
inactive address furnished by you
or to the main office address of
your employing broker; the pock-
et card attached ro the lcense
and printed at the same time may
be carried in your wallet.

¢ During the time you are actively
engaged in real estate under a li-
censed real estate broker the cer-
tificate remains in your broker’s
main office. While you are inac-
tive keep the certificate at home
in a safe place.

o Take vour license certificate with
you when your employment with
your broker terminates and you
plan on being inactive; notify the
DRI of your home address and
pay a $4 fee to place the license
on inactive status.

e If you change employing bro-
lkex (s}, give the certificate to your
new cmployer, be sure to send
DRE a $4 fee and transfer appli-
cation containing your signature
and the new employing brokers
signature.

e Record in ink or type the change
on the license then date and ini-
tial. Use the same care you would
for your driver’s license.

e If the certificate gets lost, stolen
or damaged, a duplicate may be
obrained by payment of another

Fall 1975

New Educational Materials

For some years the teacher’s guides and student workbooks in real cstate
subjects published by the Pepartment of Real Estate have been vsed extensively
in California institntions of higher learning.

In the summer of 1974 Erik Jorgensen, a San Irancisco attorney and Realcor,
gave a speech at a joint luncheon of the California Association of Real Estate
Teachers and the Real Fstate Ceruficate Ingtitute. Jorgensen called for a new
ook at California real cstate education,

Communication between the departiment and Jorgensen resulted in appoint-
ment of Frilk Jorgensen, Frank Battine (Berkeley Realtor and coordinator of
real estate program at Merritt College) and Lowell Anderson (coordinator of
real estate program at Cerritos College) as a three member real estate curriculum
editorial board.

The Real Istate Curricutum Editorial Board is charged with developing out-
lines, paramcters, and procedures for producing new instructor guides and
companion student study guides in the following courses: Real IEstate Principles,
Real Estate Practice, Real Estate Finance, Real Estate Office Administration,
Legal Aspects of Real Fstare and Real Property Management.

The board also was to reconunend a proposed budget for cach of the above
guides and rccommend principal authors and consultants for cach of the guides.

Principal authors and consultants have been named and the board is now
providing overall coordination and continuing editorial review of all materials
in production so that they are college level and contain real estate subject
matter of statewide application.

Following is a listing of the principal authors and consultants by subject:

Consultants

Subject Principal Authors

Prineiples. oo Dennis McKensie. ... _....._| Cecilia Hoplkins
Joseph Villa
Warren Ringer

Practice. ... ivenuveocouan| George Engstrom ... ..) Bruce Mulhearn
Philip A. Yeager
Wallace Dodson

FIaneeen o cceeeeeaee o] Robert J. Bond. .. oo o] Al Gavello

Jerome Blank
Randolph Iowe

Denny Milligan_..._ ... .1 Lawrence Harper
James Hillman
Louis Mallette

Taw.......

John Cyr
Keith Wheeler
Jerome Blank

Office Administration_. ... _..| Dave Conger. ... oo oo .

Property Management... | BEdward Clare__.__._.__._._._._| Raymond Salinas
Lioyd Hanford, Sr.
IEugene Burger

Present plans call for the above guides to be prepared in time for the Spring
1976 semester/quarter.

%4 fee when accompanied by vour
signed written request. License
cereificates are to be returned to
DRY only on request, death of
the licensee or when the where-
abouts of the licensece is not
lenown by the broker.




Fall 1975

Non-disclosure of the exact nature of
entrusted funds has caused a large num-
ber of disciplinary actions as iHustrated
by the following case:
© It has been held that « broker may not
accept o promissory note without dis-
closure to his principal. In one ap-
pellate court case, the broker prepared
and executed a deposit receipt for the
sale of property acknowledging the
receipt of $1,000 from the buyer with-
out detailing the form of the depasit,
The broker had suggested the buyer
sign a demand promissory note for the
$1,000. Nothing was said to the seller
about the nature of the deposit when
the offer was presented to him. The
seller learned about the nature of the
deposit sometime thereafter and even
acquiesced provided the tfransaction
went through. The buyer faifed to com-
plete the transaction,
In this case, the court held even though
‘he broker acted in good faith and did
4ot act in a fraudulent or dishonest man-
ner he still violated the spirif and letfer of
the Real Estate Law. The court said fhe
undisclosed accepfance of o promissory
note may be likened fo commingling of
money. It does not necessarily mean the
client will be defravded but such o prac-
tice may result in injury. Even though the
misrepresentation and alleged dishonesty
were passive rather than active, the seller
might have to resort to litigation to col-
lect the note and he was entitled o know
from his own agent that this could be the
situation before he signed the agreement
of sale.

Nof Knowing What the Salesmon
Does is No Excuse,

Another major area which involves dis-
ciplinary action against many licensees
is lack of proper supewision by the
broker. The Real Estate Law provides that
a real estaie broker cannot be held ac-
countable in o disciplinary action for un-
lawful acts of his salesmen or employees
unless the broker knew or should have
known of the violation, This does not re-
lieve the broker's civil liobility for acts
of his salesmen, If, in fact, he does not
have the knowledge-—guilty or otherwise
—of the violation, the question arises as
fo whether he is exercising reasonable
supetvision over his salesmen, This does

1973 legislation (Senate Bill 1158, Schrade) authorized the DRYE to carry out

a real estate consumer education program.

Onc of the several accomplishments under this authority was the production
of a 27 minute 16mm sound/color film titled “On the Move”, and collateral
materials which allow the film to be used as a springboard for discussion in
public information programs dealing with real estate.

The purposes of “On the Move™ are:

1. "Fo promote better understanding of the subject of real estate.
2. To encourage people to seek more information to meet their real estate

and housing needs.

3. To clarify cereain basic popular misconceptions.

4. To suggest ideas which will precipitate questions. Generally, “On the
Move” should be presented as part of an open forum type of meeting.

If you are looking for a consumer interest subject for a group meeting, copies
of the film and its collateral materials are available for use free from Association
~—Stetling Films distribution offices at 6644 Sierra Lane, Dublin, California 94566
and/or 7838 San Fernando Road, Sun Valley, California 91352,

not mean the broker is going to know
every Hime one of his salesmen steps over
the line into o law violation. This would
be impossible. But, if o breker allows a
salesman to handle trust funds without
supervision, he s, indeed, asking for
trouble,
¢ Heres a case in point: A salesman
took an offer with a $250 counter
check which the buyer osked to be
held uncashed until it was replaced by
o formal company check. The salesman
caused the offer to he presented 1o the
seller without disclosing thai the check
was held uncashed. The next day the
salesman opened an escrow, provid-
ing for an immediate $250 placement
with an additional $750 deposit upon
signing of the instructions. Two days
later the salesman allowed the buyer
io void the $250 check and accepted
a $1,000 promissory note in lieu of
the $1,000 to be deposited in escrow.
The $1,000 note was held in the
broker's office and the seller was not
informed of the note or the voiding of
the check. Approximately one week

later the broker discovered the man-
rter in which the fransaction had been
handled. The broker then notified ihe
escrow company of the substitution of
the note for a presumably cash de-
posit, feeling this constituted sufficient
notice to the seller.
The hearing officer, in the proposed deci-
sion, found that both the salesman and
the broker had violated the Real Estate
Law,

Trust Funds May Not Be Used as an
Offsef

Sometimes when o licensee thinks he
has moneys due him either from his
broker or from a third party, he attempts
to withhold trust funds as an offset
against the debi. Even if licensee has o
valid civil claim, trust funds may not be
used as an offset. Disciplinary action was
taken against several licensees under
these circumstances,

® The owner of property owed the
broker $1,000 and had signed a per-
sonal note for this amount. The note
was overdue. The owner listed his
{Comtineed on page §)
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STATE TEST QUESTIONS
FOR SALE 7 7 7

UNDER NO CIRCUMSTANCES!

Wo matter what you are told abouat
the state license examination and its
questions, you may be assured that we
allow no individual, school or firm o
have copies of the salesman or broker
real estate license examination ques-
tions.

There are many good and legitimate
private vocational schools offering li-
cense training courses, but unforcu-
nately there are a few schools which
Intimate they have the DRIE test ques-
tions in order to promote sales.

An applicant recently presented
DRE with a prep school book con-
taining 1300 questions and answers.
The school proprictor had suggested
to the applicant the questions were
taken from the DRI library of ques-
tions. PDRE staff examined cach ques-
tion. None of the questions were the
same as in the DRE examination li-
brary.

Two years ago the DRY filed civil
injunctions against four private schools
for falsely advertising that they had
the state exam material.

There is nothing wrong with study-
ing questions and answers, bue don't
rely on them as being exact examina-
tion questions.

Sl (Comtimtied from. page 1)
properiy with the broker and the
broker obtained an offer with a $1,000
deposit which he placed in his frust
account, The escrow instructions called
for o portion of the $1,000 in order
to close. The broker refused o release
the money on the theory that the
owner owed him this money ond he
could use it as an offset.

This is not so, Even though the owner
did owe the money and there was no
dispute about this indebtedness, it was
separate and apart from the trust funds
invalved in the transaction. The broker
should have turned the entire $1,000
over to the escrow os instructed by the
seller. To collect on the note, the broker’s
recourse would be action in the civil
coutts.

& A broker octing as manager of an
apartment building collected $3,500 in
rents. The owner terminated the man-
agement agreement ond demanded
the rent money from the broker who
failed to pay, having converted it to
his own use. He also failed to keep
records showing receipts and disburse-
ments of funds.

The broker defended his actions by show-
ing that the owner owed him $4,000 in
commissions from a previously negotiated
exchange of property and the broker
felt that the $3,500 in rental money was
rightfully his. Disciplinary action resulted
in the revocation of his license.

In Summeation

The depariment’s auditors and depu-
ties could relate hundreds of cases
brought to their attention but it is hoped

PRINCIPAL
TRANSACTIONS
Y SALESMA

Since 1972 each active real estate
salesman has been required to have a
written agreement with his broker
covering material aspects of their re
lationship, including supervision, du-
ties and compensation.

Since January 1, 1973, when Regu-
lation 2727 became cffective, cach real
gstate  salesman  {(including  brokers
acting in the capacity of a real cstate
salesman) who enters into an agree-
ment as a principal imvolving the pur-
chase or sale of real property while
licensed to—or in the case of a
broker/salesman, while subject to the
supervision of—a broker, is required
to make a written disclosure of the
fact of purchase or sale of real prop-
erry to the supervising broker within
five days from the exccution of the
agreement or before the closing of the
transaction, whichever occurs first.

[e would be wise to update your
broker/salesman  relationship agree-
ment to encompass this new require-
ment.

the reader will be impressed with these
points and illustrations.

Merely having a license does not make
one o professional; merely keeping «
trust account does not relieve liahility. 1t
is only after one functions and carries
out his duties in strict compliorice with
the law thar he can satisfy his licensed
responsibiities.



